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The publication of the proceedings of the Airlie House 
meeting of the IIA on Copyright and Related Protections for 
Information Age Products is intended as* a working document 
of the Association. 

The papers reproduced In its 99 pages following the 
introduction were presented in approximately the form in 
which they appear here. Some were taken from the prepared 
text where it contained a fuller statement and, others were 
tranbcribed from a tape recording of the meeting. .Irving 
Kahn, President of TelePrompTer, was unable to deliver the 
luncheon address, due to an emergency hospitilizaiion. "Hub" 
Schlafly did an admirable job, on short notice, of. trans- 
lating Mr. Kahn's unique presentation into his own* The 
text of the proposal presented by Elmer Galbi is the 
Proposal For Protecting Computer Programs as it then (July 
1969) stood. Seme modifications have since been made, 
bit for purposes of the integrity of these proceedings 
the text reprinted herein is the basic document from which 
Mr. Galbi made his presentation. 

In order to facilitate the use of this as a working 
paper, wide margins have been provided, for note making and 
other purposes. In addition as Appendix II to the 
introduction we have included duplicate copies of .a 
"Feedback Form”. It offers a mechanism through which 
further dialogue on these issues can proceed. 

Users of this working paper, members and non-members 
alike, are encouraged to participate in developing wider 
understanding of these Issues by submitting questions and 
coament6 to IIA Washington on these "Feedback Forms" 

IIA Washington will, in turn, be pleased to forward 
coirments and questions to the person you designate and to 
share your views with appropriate committees. Your 
participation is actively ii vited. 

Suggestions for use of Feedback Form* 

PAGE NUMBER — - Identify the page at which you have 
a question or comment. 

PERSON ADDRESSED — - List the person(s), perhaps a 
speaker or other participant, or 
others, to whom you would like to 
address your question o t comment. 

CJUESTION/ODWttNT *•* Space is provided for you to State 
a brief question. If additional space 
is needed, please use extra paper. 
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A WORD... 

about the meeting* 
these proceedings* and 
their continuing effect . . , 



A day and evening were spent exploring 
these issues. The IIA convened a business 
meeting the following morning at which time it 
adopted the following resolution) 

The INFORMATION INDUSTRY ASSOCIATION, 
mindful of its unique responsibilities 
a? an association of creators* gener- 
ators* processors and vendors of infor- 
mation products and services, as well 
as manufacturers and suppliers of 
information related devices and ser- 
vices* and interested professionals in 
the field* in considering the relation- 
ship between proprietary rights and the 
optimal use of Information in the 
public Interest* 

RESOLVES that proprietary rights 
associated with the various Information 
technologies and products are* as a 
fundamental principle* not only com- 
patible with the widest dissemination 
and use of information* but essential 
thereto* and 

FURTHER RESOLVES that, sinjee the new 
Information technologies may require 
extensions of or perhaps different 
legal concepts from those which here- 
tofore have served the general welfare* 
a national commission should be estab- 
lished to study* not only new techno- 
logical uses of copyrighted works* but 
also, more broadly* the impact of these 
new technologies on the optimal devel- 
opment and use of proprietary informa- 
tion products and services, and to 
reconmnd appropriate legislation. 

A primary concern of the Association 
members during the discussion of the resolu- 
tion was Title II of S. M3, the Copyright 



Revision bill, then pending before the 
Senate Judiciary Subcommittee. Following 
the Airlie HouSe meeting, of which the 
following proceedings are part, the Pro- 
prietary Rights Committee of the IIA sub- 
mitted to that Senate Committee proposed 
changes in the language of Title II. 

By letter of September 23 1969, Mr. Thomas 
C. Brennan, on behalf of the Senate 
Judiciary Committee's subcommittee on 
Patents end Copyright circulated the pro- 
posed changes to other parties interested 
in the legislation. 

(A comparison of the provisions of 
(l) the relevant sections of Title II as 
introduced in the 91st Congress, (2) the 
comparable sections in the IIA proposal, 
and (3) the language of title II as reported 
from Subcommittee appears In Appendix I 
to this introduction.) 

Although the proposal of the IIA came 
late in the long history of the revision 
effort, it did receive promot and thorough 
consideration by these other interests. 

More that a dozen comments were received 
by the Sub-committee. 

THE CIRCULATION OF THE IIA PROPOSAL 
SERVED TO V HIT I LATE BASIC ISSUES INVOLVED 
IN TITLE II essentially for the first timel 
The changes written into Title II by the 
Sub-Committee seem to reflect the pattern 
of ideas developed from this interchange. 

All of the comments cannot be included 
in this Introduction, but the objectives 
of the IIA might better be understood in 
the context of several points mads in 
comments to the committee on the proposal) 

o Several comments underscored the new- 
ness of the concept of the information 
industry. One major force in the revision 




sffort objected to a separate category for 
information industry representatives on the 
proposed Commission "since the information 
Industry is made up of copyright owners and 
producers of copyrighted works." Another 
intending group of iiterests interposed 
the objection to separate representation for 
the information industry on the Commission 
»n the grounds that "the creators of informa- 
tion systems and manufacturers of machines 
and mechanisms are predominantly users." 

What is revealed in this exchange is 
the fact that the information industry 
cannot be classified in terms that reflect 
gutenberg (ink-print) techniques for 
delivering published materials. 

The information industry recognizes the 
need for a modern, up-to-date copyright law 
appropriate to traditional publishing media. 
Its primary concern, however, is the need to 
identify and develop a mechanism comparable 
to copyright relevant and responsive to the 
problems of marketing access to information 
through the application of advance informa- 
tion techniques and technologies. In the 
process of creating and marketing post-guten- 
berg Information prodocts and services some 
types of creations might be considered 
writings and hence copyrightable, some might 
be considered to be inventions and hence 
patentable and some might be considered to be 
neither, but still worthy of some kind of 
definable proprietary interest. 

In the view of 1 1 A members, IT IS THIS 
SET OF EVOLVING ISSUES ABOUT WHICH THE WORK 
OF THE COMMISSION WILL CENTER! And for the 
resolution of this set of issues, the 
information industry has unique experience 
to bring to bear. 

o One comment addressed to 1 1 A Washing- 
ton from a computer hardware viewpoint regis- 
tered opposition partly on the grounds that 
"your proposals open the scope of inquiry to 
computer-created works, which may or may not 
encompass an entirely new set of problems 
possibly beyond the scope of the Commission 
as originally envisaged." 

Another stated the view that, "the 
Commission would be empowered to study an 
entirely new subject - the creation of new 
works by automatic systems or m&thine 



reproduction." 

Another acknowledged that a significant 
change offered by the IIA suggestion "would 
add to the scope of the Commission's activi- 
ties, the creation of new works by the appli- 
cation or intervention of automatic informa- 
tion storage and retrieval systems," 

Indeed, the specific inclusion of this 
set of issues within the mandate to the 
Commission will enable it to Include this 
essential element In the long-term resolution 
of the problems society and the industry 
face in the information age within its study. 
Much of the discussion contained in these 
proceedings underscores this point. 

o Several comments were made on the 
merits of proposed changes in the membership 
and makeup of the Commission. In the light 
of the Sub-Comriittee version of Title II, 
it is unnecessary to review the various 
positions taken on the question of the 
chairmanship of the Commission and its 
Congressional representation. It should be 
apparent, that a basic objective of the Sub- 
committee is to create a Commission that 
is workable in size. 

The location of the Commission within 
the Library of Congress and the presence of 
both the Librarian of Congress and the 
ex-officio status of the Register of 
Copyright, it must be recognized, builds 
into the Commission a copyright bias, ab 
initio . The practical consequence of this 
may be to impose on the Commission the 
inappropriate burden of dealing with any 
and all unresolved copyright issues, 
whether or not the Revision bill passes 
coincidentally. 

The two other officials to be included 
on an ex-officio basis in the 1IA proposal, 

The President's Science Advisor (Director 
of the Office of Science and Technology) 
and the Chairman of the Federal Communications 
Commission commented to the I 1 A in different 
veins. The Science Adv&lor suggested It might 
be inappropriate for him to serve, even in 
an £* officio capacity, on a commission whose 
report he would be called upon to evaluate 
for the President. The Chairman of the FCC 
expressed interest in serving on the 
Commission in an ex-officio capacity in view 
of the close correlation between Information 
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and communication policy. 

This meeting and the extended dialogue 
it developed over Title II has helped 
identify crucial issues. The search for a 
a viable alternative to copyright better 
suited to the problems and potentialities 
of information age products and services 
has just begun. The search, if it is to 
be successful, must be in terms of such 
products and services and the closely 
related systems for delivering information. 

Your participation is most welcome. 

P.G.Z. 



For further insights into the nature 
and makeup of the information industry 
see also* 

ADDRESSED CABLE DELIVERY, the IIA 
filing with the Federal Communications 
Commission in Docket No. 18397, its 
inquiry into the future configuration of 
information services to the home, school 
end office, and 

INFO-EXPO *70 PROGRA^PROFILE, the 
National Meeting publication of the IIA 
including detailed profiles of first year 
members of the Information Industry 
Association. 

Each of these working papers of the 
IIA is available for a publication processing 
charge of 15.00 (prepaid) to cover cost of 
handling and mailing. (D. C. residents 
add 4X sales tax) 

Comments or requests should be 
directed to 



IIA WASHINGTON 
1025 15th St., N.W. 
Washington, 'D. C. 20005 
(202) 659-3928 
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APPENDIX I 
Part B 

SUB- COMMITTEE PRINT 
of Title II, S. 543 

TITLE II - NATIONAL OOMISSION ON NEW TECHNO- 
LOGICAL USES OF COPYRIGHTED WORKS 

Establishment and Purpose of Commission 

Sec. 201. (a) There is hereby created in 
the Library of Congress a National Commission 
on New Technological Uses of Copyrighted 
Works (hereafter called the Commission). 

(b) The purpose of the Commission is to 
study and compile data on* 

(1) the reproduction and use of copy- 
righted works of authorship -- 

(A) in conjunction with automatic 
systems capable of storing, processing, re- 
trieving, and transferring information, and 

(B) ;>y various forms of machine 
reproduction, not including reproduction 
by or at the request of instructors for use 
in face-to-face teaching activities) and 

(2) the creation of new works by the 

application or intervention of such auto- 
matic systems or machine reproduction. _ 




(c) The Commission shall make recommenda- 
tions as to such changes in copyright law or 
procedures that may be necessary to assure 
for such purposes access to copyrighted works 
and to provide recognition of the rights of 
copyright owners. 

MEMBERSHIP OF THE COMMISSION 

Sec. 202 (a) The Commission shall be com- 
posed of thirteen voting members, appointed 
as follows! 

(1) Four members, to be appointed by the 
President, selected from authors and other 
copyright owners) 

(2) Four members, to be appointed by the 
President, selected from users of copyrighted 
works; 

(3) Four nongovernmental members to be 
appointed by the President selected from 
the public generally i 

(4) The Librarian of Congress. 

(b) The President shall applnt a Chairman, 
and a Vice Chairman, who shall act as Chair- 
man in the absence or disability of the 
Chairman or in the event of a vacancy in that 
office, from among the four members selected 
from the public generally, as provided by 
cle use (3) of subsection (a). The Register 
of Copyrights shall serve ex officio as a 
nonvoting member of the Commission. 



APPENDIX I 
Part A 
ORIGINAL LANGUAGE 
Title II, S. 543 

TITLE II - NATIONAL COMMISSION ON NEW 
TECHNOLOGICAL USES OF COPYRIGHTED WORKS 

Establishment and Purpose of Commission 

Sec. 201. (a) There is hereby created 
in the Library of Congress a National Com- 
mission on New Technological Uses of Copy- 
righted Works (hereafter called the Com- 
mission). 

(b) The purpose of the Commission is to 
study and compile data on the reproduction 
and use of copyrighted works of authorship 

(1) in automatic systems capable of 
storing, processing, retrieving, and 
transferring information, and 

(2) by various forms of machine repro- 
duction. 

The Commission shall make recommendations 
as to such changes in copyright law or pro- 
cedures that may be necessary to assure for 
such purposes access to copyrighted works, 
and to provide recognition of the rights of 
copyright owners. 



MEMBERSHIP OF THE COMMISSION 
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Sec. 202. (a) The Commission shall be 
composed of twenty-three members, appointed 
as follows! 

(1) A Chairman, who shall be the 
Librarian of Congress f 

(2) Two Members of the Senate to be 
appointed by the President of the Senate; 

(3) Two members of the House of Repre- 
senatives, to be appointed by the Speaker 
of the House of Representatives; 

(4) Seven Members, to be appointed by 
the President, with the advice and consent 
of the Senate, selected from ajthors and 
other copyright owners; 

(5) Seven Members, to be appointed by 
the President, with the advice and consent 
of the Senate, selected from users of copy- 
righted works; 

(6) Four nongovernmental members to be 
appointed by the President, with the advice 
and consent of the Senate, selected from 
the public generally. 

(b) The members of the Commission shall 
appoint by the vote of a plurality of the 
total membership, a Vice Chairman who shall 
act as Chairman in the absence or disability 
of the Chairman, or in the event of a va- 
cancy in that office. The Register of Copy- 
rights shall serve as an officio member 
of the Commission. 



APPENDIX I 
Part C 

II A PROPOSED LANGUAGE 
in Title II, S. 543 

TITLE II -- NATIONAL COMMISSION ON EFFECTS OF ADVANCED 
TECHNOLOGIES ON WORKS OF AUTHORSHIP. 

Establishment and Purposes of Commission. 

Sec. 201. (a) There is hereby created in the 
Library of Congress a National Commission on the 
effects of Advanced Technologies on Works of Author- 
ship (hereafter called the Commission). 

(b) the purposes of this Commission are to study 
and compile data 

(l) on the reproduction and use of copyrightable 
works of authorship 

(A) in automatic systems capable of storing, 
processing, retrieving, and transferring information 
and 



(B) by various forms of machine reproduction. 

(2) on the creation of new works by the applica- 
tion or intervention of 6uch automatic systems or 
machine reproduction, and 

(3) on the effects such reproduction, use and 
creation are having on the accessibility of such 
works and the propr tary rights therein. The 
Commission shall make recommendations as to such 
changes in law or procedures that may be necessary 
to assure access to works, of authorship and other- 
wise, and to provide recognition of the proprietary 
rights of owners. 



MEMBERSHIP OF THE COMMISSION 



Sec. 202. (a) The Commission shall be compose of 
twenty-one members, appointed as follows* 

(1) A Chairman, to be appointed by the President 
with the advice and consent of the Senate. 

(2) Five members, to be appointed by the 
President with the advice and consent of the Senate, 
selected from authors and other copyright owners. 

(3) Fi' .. i members, to be appointed by the 
President, with the advice and consent of the Senate, 
selected from users of copyrighted works and 
information. 

(4) Five members, to be appointed by the 
President, with the advice and consent of the Senate, 
selected from creators of information systems, pro- 
ducts, mechanisms and services. 

(5) Five nongovernmental members to be appointed 
by the President, with the advice and consent of the 
Senate, selected from the public generally. 

(b) The members ef the Commission shall appoint by 
the vote of a plurality of the total membership, a 
Vice Chairman who shall act as Chairman in the ab- 
sence or disability of the Chairman, or in the 
event of a vacancy in that office. The Librarian 
of Congress, the Register of Copyright, the Presi- 
dent's Science Advisor and the Chairman of the Fed- 
eral Communications Commission shall serve as 
ex officio members of the Commission. 
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WELCOME AND THE REASONS FOR THIS MEETING 



Mr. William T. Knox - Ladies and gentlemen, I'd like to 
call this meeting to order. Its a little after nine o'clock. 
Paul had me scheduled to give some introductory remarks to 
fill in the time until the bus from National Airport with 
some more participants arrives this morning. Those of you 
who have already arrived will get this trailer. 

On behalf of the members of the Information Industry 
Association, I'd like to welcome those non-members who 
traveled through some blistering heat yesterday to this 
meeting. If you don't mind this rather worn pun, it's cer- 
tainly symbolic of the fact that this is a hot topic. 

And on behalf of the Board of Directors of the Associ- 
ation, I want to say how stimulating it is to us to find 
such strong support from the member firms for this — our 
first effort to probe into the significant issues that con- 
front the information industry. As everybody realizes this 
kind of support is . especially needed in these days of our 
infancy. I urge you to let Paul know what other issues 
you think we should address in a similar fashion. 

Issues shouldn't be hard to find. Copyright and com- 
puters and other related issues have taken the place’ of 
theology as the center of all kinds of abstruse arguments 
these days. Instead of counting angels dancing on the head 
of a pin, we now argue about whether it's copyrighted input 
or output, and whether a change from analog to digital elec- 
tronic signals constitutes a translation or a version or 
just a plain copy or whether it's none of them in copyright 
terms. I'm having difficulties with the jargon myself. Two 
bits still, to me, moans my week's allowance. 

Just a brief word about the background of IIA for some 
of you who are here for the first time with us, and some of 
you who are actually our guests and visitors today. It goes 
back to about 1964 when there was a great deal of attention 
paid at the policy levels in the Federal Government and in 
some non-governmental organizations concerned with the need 
for better systems for generating, disseminating, and utili- 
zing the information that was being poured out in such vast 
quantities from our expanded research and development effort. 
I went to Washington in those days to try to help, as best 
I could, to conceive and begin the construction of a more 
effective array of mechanisms that would do a more effective 
and a more efficient job of getting the information from 
those who have it to those who need it on an economic basis. 
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It was rather easy for me, operating sort of as chief 
honcho in this area to the President's Science Advisor, to 
find a group which represented the business equipment manu- 
facturers. They had a trade association. It was easy to 
find a group representing the non-profit abstracting and in- 
dexing services. They had a national federation of ab- 
stracting and indexing services. It was easy to find li- 
brary associations, which are primary elements in the various 
information systems. It was even easy to find groups of the 
professional user community, represented, ' for example, 
through the professional societies, and also through the 
National Academy of Sciences and the National Academy of 
Engineering. The book publishers had their association, 
but they were concerned only about books. The magazine 
publishers were concerned about magazines. 

You could just go on down the line. Everybody was 
concerned about either a specific product line or a specif- 
ic equipment line. No one was taking an over-all look at 
the kind of information industry that was rather clearly 
being born at that time, and which today is a few years 
older. We can see more clearly now the dimensions of it. 

It is an industry that performs some of the same func- 
tions that some of the more traditional industries did, that 
is, to be the mediator between the information, those who 
produce it and those who need it. It is an industry which 
is an active media tov, not just a passive intermediary. 

Some of us could see the need for a similar trade organi- 
zation serving the interests of those firms in the for- 
profit area which were especially involved in using the new 
technologies to serve this mediating function. Not the 
rotary printing press necessarily, although certainly not 
ruling it out; not using simply the broadcasting system 
although certainly not ruling that out; but the group of 
entrepreneurs who were looking at any and all media, and 
all kinds of information products and services. 

So the IIA was conceived back in those days. Somewhat 
tentatively in the years since 1964 e number of firms have 
expressed considerable interest in such a trade association. 
Finally in November of last year, after a number of pre- 
liminary meetings, the Association was incorporated. 

Its purposes (and I'll read from the proposed charter 
revision) ares 
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1. To serve as the association of the information in- 
dustry, which includes but not by way of limitation, firms 
engaged in the commercial creation, supply and marketing of 
information products and services to and for specific audi- 
ences as well as for the general public. 

2. To develop and advance industry positions, (this is 
especially important as far as today's meeting is concerned) 
on how the public interest can best be served through 
systematic application of advanced technologies for storing, 
processing, accessing, and transferring information on a 
commercial ba~is. 

3. To foster the improvement of general business con- 
ditions for those engaged in supplying inform tion products 
and services for profit. 

4. To formulate a public relations program which will 
inform the public as to the contributions and purposes of 
the industry. 

5. To furnish leadership and cooperation with people 
and established agencies, associations and institutions 
which are all interested in applying the new technologies. 

6. To servo as a forum for the intechange of ideas 
in this area. 

7. To secure the resolution of problems commv.n to the 
members of the association. 

Now these are seme of the purposes. V.’o have already 
tried to furnish leadership and to inform the public as to 
the contributions and purposes of the information industry. 

1 v.-as privileged to give some testimony at the first au- 
thorization hearings for the Natior.il Science Foundation on 
April 1, in which I certainly plugyed the virtues of the 
information industry. 1 pointed out it was an industry 
that had rr tured considerably since the National Science 
Foundation program had been initiated in 1958. They have 
up til now funded most of the development of new systems 
within the not-for-profit area, and I think the point got 
across very effectively. 

Today we are going to be talking about some more issues 
that are of importance to the association. I might add 
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that we must already be serving some purpose as judged by 
other people, because two trade associations in related 
areas have already approached us and indicated interest in 
either absorbing us or tying closely with us. As far as 
I’m concerned this reaction is confirmation of our judgment 
that the then-existing trade associations really did not 
serve a sufficiently broad spectrum of information interests. 
Just the fact that we have now proclaimed this need has, I 
think, waked up some people. 

Now the purposes of this meeting are twos First, to 
begin our consideration )f how best to serve both the in- 
terests of society and of our member firms with respect to 
proprietary rights in information, and secondly, to transact 
some business, such as modifying the by-laws and charter. 

This latter will take place tomorrow. The meeting is laid 
out in a way that will insure that we all have the same 
picture of what is happening. This tutorial and review is 
the first part of the meeting. Then we are going to discuss 
some specifics. Finally it will be followed this evening 
by rather detailed discussion and modification of a draft 
statement which Paul has put together. 

Since he has now come back in let me point out on be- 
half of the Board our deep gratitude to Paul, who is our 
Executive Director, This meeting actually was his inspi- 
ration, and he has shed buckets of perspiration since to 
bring it off. And our thanks also to Mrs. Zurkowski who 
has the job of raising four rather youngish children while 
her husband works all hours for the IIA. 

Now I want to close with these observations. This is a 
very timely meeting and the IIA will have to keep after this 
issue very diligently and forcefully. 

The EDP Weekly has a story that’s headed "Washington 
Tightens Its Grip on the Industry" and I would just point 
out a number of the areas in which they refer to Washington 
involvement. The Civil Aeronautics Board is now deciding 
to step in with the respect to the airline reservation 
system. Of course the FCC’s computer communications inquiry 
you are familiar with. We have the Federal Trade Commission 
becoming much more interested in this whole area. Commis- 
sioner Mary Gardiner Jones has already agreed for me to stop 
in and see her next Wednesday; she would like to learn more 
about the IIA. We have the Internal Revenue consideration of 
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the tax treatment of programing costs. We have the decision 
upon whether programs are copyrightable or patentable, the 
Prather and Wei case. 

We have all kinds of other agency involvements; the 
Commerce department with respect to export of technical 
information} the National Bureau of Standards involvement 
with computer standardization a.nd with, a number of infor- 
mation programs; the Office of Education.^' I could go on 
and mention more. 

Well, this just is confirmation, certainly, of our 
deep involvement with something that is an area that is 
moving very rapidly on a number of fronts. The CATV inter- 
ests, an issue we will hear more about at lunch today from 
our guest speaker, is another example. Some of us also 
recently attended a meeting where University computing 
centers and extension centers were charting their course 
into the area of providing information services to the 
general public, our area. 

The heat is on, and I’m convinced that IIA can serve 
its member firms very usefully. Unfortunately, with respect 
to the copyright issue the book and magazine industries 
have created a public image that they stand firmly and 
resolutely in the path of progress. Some of these same 
firms are now represented in the IIA and I hope that the 
IIA will project a more favorable image. 

Our member firms already cover a wide range of inter- 
ests, but the common thread that unites us is that we are 
trying to utilize all of the technologies that are available 
for information storage, retrieval and communication for 
the social welfare, at a profit, of course. Some of our 
member firms are almost exclusively based on the new tech- 
nology. Others have one foot firmly grounded in the existing 
technology and practices, and the other foot gingerly feel- 
ing its way into the murky waters of the new technologies. 
This association, representing as it does both old and the 
new has unlimited potential for helping the Congress and 
other groups and organizations in the country to legislate 
and regulate and operate wisely and effectively on all of 
these matters. Whether it will succeed, of cai rse, depends 
on the willingness and efforts of all of us. With that I 
am going to close these introductory remarks unless some- 
body wants to raise some questions. 
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Eugene Power - I want to say one thing, Bill, We all 
recognize the debt that we owe to Paul Zurkowski, but we 
also have to recognize the debt that we owe to you. You are 
the fellow responsible in many ways for the progress that has 
been made to. date in the kind of association which we have 
and the place which it occupies. We don't realize it and I 
think we all should recognize this, because withoutyou we 
wouldn't have gotten there. 

Mr. Knox - Thank you; unexpected, but appreciated. Our 
first speaker this morning is Miss Barbara Ringer. She will 
talk to us about copyright and its historic and philosophical 
aspects or setting to give us this common ground of under- 
standing that I referred to a moment ago. She is a member 
; of the District of Columbia Bar and Assistant Registrar of 
Copyrights for exa/'ning in the Copyright Office. She's a 
lawyer from Columbia University and is adjunct professor 
of law even now at Georgetown University. She's certainly 
one of the experts in this field, as witnessed by the fact 
that she's author of various monographs in this area as the 
Senate and House Committees on copyright and patents have 
over the last ten years, examined practically every aspect, 
of the problem. She has received the Willirm A. Jump meri- 
torious award for exemplary achievement in y blic adminis- 
tration. It's a great pleasure, Barbara, for us to have 
you here to open this first real work session of the IIA, 
Thank you. 
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Mr. William T. Knox - For our first speaker this 
morning is Miss Barbara Ringer. She will talk to us about 
copyright and its historic and philosophical aspects or 
setting to give us this common ground of understanding that 
I referred, to a moment ago. She is a member of the District 
of Columbia Bar and Assistant Register of Copyrights in the 
Copyright Office. She’s a lawyer from Columbia University 
is adjunct professor of law even now at Georgetown Univer- 
sity. She's certainly one of the experts in this field 
as witnessed by the fact that she's author of various 
monographs in this area as the Senate's and House Commit- 
tees on copyright and patents have over the last ten years 
examined practically every aspect of the whole problem. 

She has received the William A. Jump meritorious award for 
exemplarary achievement in public administration as well 
as others. It’s a great pleasure, Barbara, for us to have 
you here for you to open this first real work session of 
the IIA. Thank you. 

Miss Ringer - Thank you very much, Bill. I am honored 
to be the first speaker at the opening business session of 
what promises to be one of the most significant organi- 
zations in this field. I certainly echo the thought that 
the development of an organization of this sort is badly 
heeded, and I am given considerable hope by the attendance 
I see around the table that it will get off the ground. 

What I have been asked to do this morning is to re- 
view the history and philosophy of copyright law. To give 
you any meaningful knowledge on this subject in half an 
hour is really impossible. So, rather than trying to go 
through a dull and uninformative consideration of the his- 
tory of the copyright law and the various philosophical 
theories that have grown up around it, I'm going to try 
to stimulate some ideas. I would hope that the ideas will 
take the form of questions that we can kick around. 

In planning this with Paul, he suggested that I speak 
for about 15 minutes and then break off and ask for ques- 
. tions. Then maybe I can use the last minutes of my allot- 
ted time to .urn up the discussion, based on what the ques- 
tions' bring forth. I.' d like to try it that way, but if 
you feel the need to ask any questions as I'm going along 
don't hesitate, because I haven’t planned’ a formal speech. 
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I think that the mast. important question underlying 
all of today's discussions may well be; Why is copyright 
important? When I first came into this field twenty years 
ago most people who worked with copyrighted materials had 
never thought about the question and were not the least 
bit interested in it. This situation^ has changed, and it 
has, changed partly because of the activities that you are 
devoted to. •>; v 

In other words, J'm not sure I need to ask this ques- 
tion quite as forcefully as I would have fifteen or twenty 
years ago. But I still as.k it, and I ask you to consider 
what would be the situation if there were no copyright 
laws at all. What would be the effect on the individual 
human beings who prepare the material that is copyrighted? 
What woulpt be the effect upon the publishers and other 
organizations that disseminate them to the public? What 
would the government's role in the process of creation 
and dissemination? 

If you try to analyze this question you come up with 
some rather interesting conclusions. First, an author 
who cannot expect to get what have .come to: be known as 
"royalties" or "residuals" from the continuing use of his 
work is going to be forced to make choices. Either he is 
going to write because he is so overwhelmingly motivated 
that he will make any sacrifice in order to express himself 
or he won't write at all unless he is paid as an employee. 

Authors of the first' kind are rare, but they exist in 
every society, regardless of the legal framework. There 
are dedicated heroes in every country who will write re- 
gardless of whether they are paid. Frequently their works 
are the most valuable culturally. But they are obviously 
not the meat and potatoes of the publishing and information 
industries. . 

The great majority of authors either have to have a 
certain degree of assurance that .they will be remunerated 
one way or another .or they aren't going to write at all. 
They'ii. go into another line of work.- If they can't make 
a living on the basis of the kind of royalty system that 
has emerged under, our present copyright law, they will take 
jobs; in qrdejr to; write /Vpdi if they take, jobs, then they 
do. what .they^re, told. - i-. - :.: . : -V .:< t , h 

v • -.uo.-Tih •-ii i 

. . 1 , Now look r at. the situation; from the. viewpoint of what 
is loosely k,riowq as; •"publishing , ,’i.tO£iay> Suppose a publisher 
had no assurance that*.. as soon as he brought out a work, 
he could call upon the law to prevent anyono and everyone 
from "knocking it off," as they say in the design indus- 
tries. Suppose that the investment he put into the develop- 
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ment of the work could be freely appropriated by anyone 
who chose to do so, as soon as that work was made public. 
Obviously the patterns of publishing would change. 

This is not to say that works wouldn't get published. 
They would. But the contents of the works and the form 
of their publication would, in my opinion, be quite dif- 
ferent. This is where the government comes into the picture. 

It is no revelation to say that the government is 
already pouring millions of do&ars into projects involving 
this kind of creative endeavor. If the publisher cannot 
be assured of exclusive rights of some sort or another, if 
he cannot be assured that his competitors will not be able 
to take his successful vu rks and use them in competition 
with him, then he will have to turn to the government as 
his exclusive source of revenue. On the basis of patterns 
that are already in existence and operating, it seems 
likely that the government would either have to Insure the 
publisher's profits or buy him out. I think that this is 
something that we must consider in judging the Importance 
of copyright and in considering the situation if there were 
no copyright at all. 

hhat I'm coming up with is thisi the alternative to 
copyright throughout the ages has been subsidy or patronage. 
I'm not saying that the copyright law has been the answer 
to freedom of expression and an open society. But I am 
saying that, in a situation in which authors and those who 
disseminate their works must go to some higher authority 
for the money to perform their functions, they will be 
Controlled in what they write and disseminate. If a society 
is concerned about avoiding the consequences of this, it 
must either prevent it from happening in the first place 
Oi provide safety valves and safeguards to take the curse 
off of it. 

On the basis of the history of the copyright law up to 
now, there seem to be two clearly discernible ratios. 

First, the level of a country'6 copyright protection is in 
direct ratio to the level of that country's cultural 
achievements. A country like Andorra or Lesotho doesn't 
need a copyright law because at the present time it has 
little or nothing of its own to protect against unauthorized 
use. Assuming you accept the concept of levels of culture 
at all, it follows that the higher a country's level of 
culture, the higher its degree of copyright protection. 

The Western European countries, of which C rance is 
the leader, have been in the vanguard of copyright pro* 
tection. There is cause and effect here. Obviously copy- 
q right laws are not the sole support of culture and culture 




is not the only reason for copyright laws, but there is an 
interrelationship that is undeniable. 

Secondly, there is a direct ratio between forms of 
government and the extent of copyright control . The more 
totalitarian the government the less copyright is necessary 
or exists. The more direct the subsidy— the more the 
direction over the creative endeavors that are going on In 
the country— the less there lo a need for individual, in- 
dependent copyright control. . And again this is a pattern 
which is consistent and undeniable. 

If you can accept these premises at all, then I think 
you come to the hypothesis that, if you destory the authors' 
right to control the dissemination of his works directly, 
then you must provide a substitute for it or else you are 
going to affect the creation of new works directly. Leav- 
ing aside those few towering figures— the Solzhenitzyns, 
the Osip Mandelshtams, and so forth -- you are not going 
to get the Dashlell Hammetts, and probably not the Shake- 
speares and the Molleres, that go to make up a country's 
culture. They aren't going to write unless they get paid 
for it somehow. If the government takes over the job of 
inducing authorship directly, it may end up telling the 
author what to write and paying him for it only if he con- 
forms. 



I might add In passing that the copyright law of the 
Soviet Union is one of the most capitalistic statutes they 
have. It is partly because of their recognition of the 
individual nature of copyright, the personality that is 
Involved in it, that this is true. Their patent law is 
also a somewhat different concession to the capitalistic 
system. I think this is of some interest to us. 

How how did copyright develop? Like most laws it 
developed as a pragmatic, practical response to felt needs 
at particular points in time. Apparently you can find re- 
ferences to protections of authors' rights in ancient 
Egypt. Hr. Krishnacurti , the Indian registrar of Copyrights, 
has found references to it in the Sanscrit Vedas of 2500 
B.C. There ha - c been from the da\n of time recognition 
of an author's work being peculiarly his own, something 
that is deserving of protection. But this recognition 
was not the same thing as having the law step in and give 
the author the full weight of its power to control the 
uses of his works. This did not happen until the Renais- 
sance, and It did not happen then merely because there was 
a flowering of culture. It happened because the printing 
press was invented. 



Here again there were causes and effects operating in 
conjunction. But let's not underestimate the revolution- 
ary effects of Gutenberg's invention. For the first time 
it became possible for an author's, work to be reproduced 
and disseminated widely, beyond the sort of thing that had 
been done in the monasteries where monks were copying 
works in multiple copies for a very select audience. The 
limitations on the audience were removed for all intents 
and purposes. 

With this development came a .need for a copyright law 
to preserve the investment in talent, time, and money 
that the author and his disseminator had put into the 
work. It's interesting to observe the problems that 
Durer, for example, had with his engravings in the early 
1500's. They were reproduced almost immediately and he 
went to the law to try and protect them. The troubles 
Cervantes had in protecting his works about a century 
later are equally fascinating. 

If our culture is a product of the Renaissance, our 
jurisprudence is a product of the Anglo-Saxon common law. 

As a result, we are operating undera copyright law that 
in many respects is a direct result of the religious wars 
in the 16th and 17th centuries. 

In the beginning copyright, as e formal legal system, 
wa6 looked upon in England as a form of monopoly and as 
a form of censorship. The two are conjoined and there's 
no point in blinking at this fact. Forcing the publisher 
to get government approval as a condition for protection 
against "book pirates" was a convenient way to suppress 
freedom of thought. Control by the government over what 
is created and what is disseminated has been a theme in 
copyright law from the days of Mary Tudor. 

Partly because of the peculiarities of English poli- 
tics, and partly because of historical accidents, copy right 
philosophy has taken two divergent paths. In the Anglo- 
Saxon countries--the British Commonwealth »nd the United 
States--the general philosophy is that we are protecting 
the publisher as a businessman. are linking copyrights 
with patents) we are making sure he gets his investment 
back and in that way inducing dissemination and the author- 
ship on which it depends. This has resulted in an emphasis 
on monopoly and property in the conceptual hitting about 
copyright in the British Commonwealth countries and the 
United States. 

The Anglo-Saxon theories of copyright contrast sharply 
with the philosophy that emerged in France and spread to 
other western European and Francophone countries. There 



the author as an individual creator is the focal point of 
legal protection, and in some respects the author’s rights 
are regarded as sacred. But, as Flannery O'Connor said, 
everything that rises must converge. Even though they 
started from different philosophical premises, the Engiish- 
American copyright system and the French copyright have 
evolved into statutes that have many basic similarities. 
Since the practical needs have tended to be the same, the 
came legal answers have been found on a number of points. 

On the other hand, these philosophical differences 
have had an effect on the status of authorship and the pre- 
mises upon which changes in particular provisions of a 
copyright law are based. Whom are you trying to protect? 
The author? The publisher? The public? The government? 

A French legislator is likely to start from a different 
position from an American legislator on any issue involving 
the philosophy of copyright. 

The historical accidents in England that I referred 
to were a series of court cases which, through a peculiar 
combination of circumstances, resulted in a basic philo- 
sophical theory still with us today. This is the theory 
that copyright is a privilege granted by the legislature 
to the author or hU assignee, tho publisher, and that, as 
a special privilege, it must be limited in time and oust 
be no more extensive than is necessary to provide the in- 
centive to create and disseminate. 

Thi6 is almost 180 degrees removed from the French 
premise that copyright is a fundamental right of the 
author which should be limited only as mu -.h as is nci^c- 
sary in the interests of society. Before these English 
decisions in the lat« 18th century it had been assumed 
that authors had underlying common law rights which were 
not affected by the statutory rights granted by Parlianc.il. 
In effect, the cases in England destroyed this theory. 

They held that common law and statutory rights cannot <‘,:ist 
in a work at the same time) once a work is published all 
common law rights are cut off, and the only rights in the 
work are those the statute chooses to give it. 

This principle has been imported into the United 
States and is now so engrained In our jurisprudence tint 
it would take a major revolution to root it out. I'm not 
saying that this is right or wrong. 1 am saying that 
other countries starting with the same problems have dealt 
with the rights of authors in cp’lte a different way. 

One illustration of these differences it found in tho 
first copyright law of the United States, which gave pro* 
tectlon only to "maps, charts, and books." In that ordsr. 



The idea was to protect a publisher for practical 
reasons, and the practical reasons were that we needed a 
lot of maps and charts because we were a frontier country. 
We also needed books to show the rest of the world that 
we had a nationality of our own. The theme of aggressive 
nationalism recurs throughout the U.S. copyright literature 
of the 19th century. The rather holy attitude of the 
French toward the author was slrojly nonexistent. 

V/hat we are now operating under is a law that was 
enacted exactly 60 years ago, in 1909, and that was 
enacted on pragmatic 19th century premises. It is a 
direct product of the British origins refined by the 
practical demands of the industrial revolution of the 19th 
century. It was written at a time when the communications 
revolution as we know it had only begun to take affect. 

It was based primarily on hard copy, publication concepts. 
It gave little or no attention to the problems of per- 
formance and recording. The peculiar problems of motion 
pictures weren’t even recognized In the 1909 law. I could 
go on in this vein at some length, but I think 1 might 
be infringing on Mrs. Linden's topic. 

There is no doubt that ours is the most outdated 
copyright law in the world today. The copyright laws of 
the countries that have become independent since 1966 are 
more modern than ours. They are certainly more addressed 
to their particular needs than ours. In terms of recog- 
nizing the world as it exists today, ours is simply a 
19th century statute. We are, as Mrs. Linden will tell 
you, in the process of a revision effort which in my 
opinion 1$ the latest in the long r.fTes of pragmatic re- 
sponses to felt needs. 

In the legislative sphere, there has been no real 
philosophical rethinking of this problem anywhere since 
the 19lh century. France, Germany, and the United Kingdom 
all passed new copyright laws In the 50's and 60*s. These 
are not 19th century copyright laws, but they go only 
about half way through the 20th century. In no Instance 
have they taken account of the problems you are coming to 
grips with here. They are based entirely on pre-computer 
technology and on the very practical day-to-day problems 
of land-based radio and television broadcasting, records, 
movies, and so forth. In a sense they are already out 
of date, even though in the German Instance the new 
statute was only passed In the last couple of years. 

What we need to think about now is a 21st century 
copyright law. Ifcjt to get there we have got to pass 
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through a 20th century copyright lav;. We can't just jump 
from one century over another one. In saying that the 
present revision is not what we will need in the 1990's 
and thereafter is not to say that we shouldn't enact it. 

We are in urgent need of a legislative foundation on 
which to build a copyright law for the new century, and 
the Act of 1909 does not provide that foundation. 

Let me stop at this point and ask if there are any 
questions. Then before I quit I’d like to come back to 
the question of where copyright goes from here. 

Mr. Knox - Thank you, Barbara. Let me just make a 
suggestion here. In asmuch as the coffee and hot water 
for tea or Sanka aro being brought in now, instead of 
having a formal coffee break between IOiOO and 10<15, let's 
just go have a discussion. Anybody who wants to 9 et somo 
can get up and take a 3tretch simultaneously. Meantime 
we will continue to hnve questions to Barbara. 

Barbara Ringer -Fino. I sew a hand over there. 

Question - Barbara, I'd like to know whet you think 
our copyright lews should be today if you personally 
were passing them and had no worries except what you 
think is philosophically the right and proper action. 

Barbara Ringer- Your question is a theoretical one, 
because nobody in this country is cr should be in that 
kind of position. But it is a question I've thought 
about. First of all, when you sot out to bring the law 
into line with social, economic, snd political develop- 
ments, you don't just throw the past aside end start 
from scratch. My feeling i6 that, in trying to correct 
injustices and update anachronistic laws, legislators 
must take the utmost pains to insure that they don't 
substitute disorder for order end confusion for clarity. 

Therefore, I'm not r.uro at this point that, if I 
had unlimited authority to change the copyright l8w, the 
result would be much different from the prc'-'.nt revision 
bill, at least in tho *>tcac v;e're talking about. In 
legislating it is perhaps as ltportcnt to conseive the 
foundations on which you ars building as it is to antic- 
ipate what is going to heppen in the next 50 years and 
try to conform the law to your own predictions. Nobody 
has that kind of foresight. 

What I'm saying is, first of all, that statutory 
law has got to be allowed to evolve. On the other hand, 
there are periods in history when*, because of circum- 
stances, law makers do throw off the trappings of the 
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past and move boldly into new areas. At the present tine 
I do not think that this is possible or desirable in the 
field we are discussing. What I do think is that we 
should foresee that the tine for new approaches will come, 
and help the law to evolve in these directions. 

I would say that tho importance of information in 
society, the quantitative dimensions of the problem, the 
complexity of the business relationships involved, and 
the proliferation of technology have all become so great 
that individual contractual licensing arrangements with 
respect to individual uses cannot continue indefinitely. 

1 think that we will eventually get to the point where 
this kind of individual dealing becomes self-defeating 
for the owners of the literary property involved. Users 
will rather not use the work than bother with all the 
paperwork, or they will go ahead and use the work and 
worry about being sued later, if ever. 

The long-range answer that seem3 to be emerging is 
compulsory licensing--that is, payment but little or no 
control as to use. Carried to its extreme, this system 
seems to me to put the individual author in terrible 
jeopardy. At that point he merely becomes a cog in a very 
large machine. And I •..•ould say on that score that we 
should take a hard close look at the French and other 
foreign systems that evolved from the basic premise that 
the individual author should be given as much protection 
as possible. We 6hould try to discover whether ways 
can be found within a compulsory licensing framework 
of preserving artistic independence, of allowing people 
who don't want to be employees to continue to create 
independently, and of giving them acceas to media so 
that they are free to get their message across if they 
choose to do so. 

Mr. Knox - Barbara, in the case of perhaps the 
large majority of firiM here I think the interest is more 
toward those authors, those creators who arc employees. 
How would you handle that situation? Do you see a big 
distinction? 

(Xiestion - Can I just ask a question? I fail to 
see exactly the distinction between sn employee and an 
individual author because from the standpoint of pro- 
tection a company has employed a person. The Copyright 
principle at issue is pretty much the ssme, the need to 
protect the investment. 

Mr. Knox - Well, that's good, he wants clarification 
of the difference and I wanted you to describe what you 
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what you would do differently. 

Barbara Ringer - Ao a matter of fact, your questions 
are pointing toward my concluding romarks. 

Bill Knox - Would you like to go to your concluding 
remarks? 

Barbara Ringer - No, I'll answer your question firat, 
because you have given mo a good opsninq. I know that 
the remarks I'm going to make arc not going to be popu- 
lar. The assumption you are operating undor--that every- 
body who creates is going to be e.i employee--is exactly 
what is scaring me half to death, because it isn't nec- 
essarily going to be your companies who ere going to bo 
dictating what these employee-authors end up creating. 

It's going to be the people who are contracting with 
you. And If an author is foreclosed from going off to 
his cottage and writing as he sees fit, we are going to 
lose one of the foundations underlying our society. 

I realize this may seem unrealistic to "0» in tcu.3 
of information technology because you are thinking 5r. 
terms of data and statistics and so forth, but I don't 
think this is a difference in kind} I think it's onl*, a 
difference in degree. I see longrsnge trond3, which 
your questions more or loss confirm, that the free-len: r . 
independent author will simply have no market and tl.a i 
he will have to go and be employed by someone, whatever 
market he is writing fort a periodical audience, c fiction 
audience, an educational audience, a general diccussien 
audience, or a computer audience. He will have to r,o to 
the people that control those media to get his directions 
and his salary. Maybe you will think that you will bs 
able to maintain his independence for him, but I don't 
share that assurance. 



Norton Goodwin - Barbara, J'm not sure the French 
idea is based on the integrity of preserving for the 
author the integrity of his works, that is not the con- 
cern to which you ere addressing vcurself non. 

Barbara Ringer - Yes, it it. 

Norton Goodwin - It is? 

Barbara Ringer - Y *. it is. Pertly. 



Norton Goodwin - 
of securing integrity 



Don't you think that there are ways 
by p-oviding remedies? 
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Barbara Ringer - I do. Mr. Garfield had a comment, 
though, and I'll try to cone back to that. 

Eugene Garfield - Your last remark reminded me of 
the discussion that comes up with regard to what might 
happen to the great work of scientists living today. 

Who is the 20th century counterpart of Gregor Mendel? 

Now there has been more hogwesh written on the notion 
that there exists throughout this world literally hun- 
dreds of unrecognized Gregor Mendels. Even in the case 
of Gregor Mendel the fact lo that probably any disservice 
that was done to him was due to his own doing. Ho chose 
to live a certain way. Now, I think you have some kind 
of romanticized idea what a good free lance writer is 
today. He's the one that's calling the tune, not his 
boss, and the fact that he is a free lancer indicates 
his degree of- freedom and he does go off to hi6 cottage 
and gets paid very well for what he does even though it 
may be on a contract. So I think that with the notion 
the same parallel of ideas there may be some very tal- 
ented writers somewhere hidden somehow who is going to 
be done in by us who employ him. I think that's what is 
in back of this same idea, this same kind of thing. 

Barbara Ringer - Yes.... 

Earl Coleman - I'm rot sura that's exactly what you 
had In mind. My belief would range something on the fol- 
lowing line. The publisher is responsible to diser-.rinat - 
his work to control the dissemination of hi* work and 
to assure him of getting through whet he has written. 

Now the problem lies it noems to me with the new technolo- 
gy advantage. Eventually it will be Impossible to do 
these things unless we affect something about it now. 

It will be impossible to make certain that the publisher 
can continue to publish in essence as he is now situated. 
Without the encouraging of what we would call the pub- 
lishers who will be exactly the kind of people you were . 
talking about, Who will be AT&T, LEtt, Xerox, whoever, 
that's who they will be. Will they in fact and I think 
this is your basic fear, will they in fact lead us toward 
freer dissemination of information? Answer, absolutely 
not, be.-auee they will have affected a monopoly of in- 
formation. At some future time unless we take steps it 
will not be possible to get absolutely free access to that 
Information. That's the problem. 

Bill Knox - Barbara, nay 1 ask a question? Do you 
see any likelihood that a copyright or proprietary right 
legislative base can be created which distinguishes be- 
tween the conceptual humanistic creative activity and the 
mors factual scientific engineering creative activity? 

It seems to me that this lumping the two together causes 
all kinds of difficulties In trying to arrive at a statu- 
tory base here. 
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Barbara Ringer - In some respects this is exactly 
the route that the French law has taken. It's been 
called a dualistic law, where you have economic rights 
and personal rights both recognized under the umbrella 
of copyright but treated quite differently. I didn't 
really come here to get into a big hassle, but 1 thought 
I'd try to stimulate your thinking, and I think I have 
done that. But if I do have a message, it's this. The 
sacrifices that copyright owners in general are going 
to have to make with respect to exclusivity over the 
control of their works are inevitable. They are gcing 
to happen regardless of any amount of planning, effort, 
or anything else. But the sacrifices in this area will 
need to be made up for by changes in the legal protection 
granted to authors qua individuals, or else we are going 
to have a legal framework in which freedom of expression 
is likely to bo repressed. This is my best judgment. 

I could be wrong | my predictions are no better than yovrs. 

Bill 's question suggests that there is more than a 
theoretical possibility of providing a new form of pro- 
tection to individual authors, and it seems to me th t 
it would be constructive to think through the implications 
of this all the way. 

Let me close so I won't run over my time. Some of 
what I was going to say I've already said, but I did 
want to single out four pressures that are being exerted 
on the copyright law now and that are going to change it. 
And if copyright law doesn't change, it's going to perish. 

The first of the four pressures is the need for ac- 
cess. We have soon an enormous challenge in the copy- 
right revision effort from a wide range of scholarly, 
scientific, academic, educational, non-profit interests 
who want the Information that is clothed in the literary 
expression that is copyrighted. These pressures are 
irresistible. They have got to be met somehow. I might 
add that the same pressures exist in the area of inter- 
national copyright from the developing countries, and 
there too they are irresistible. Unless you go forward 
in an effort to meet them, you get moved down. 

Second is the enormous complexity of the business 
dealings involved. The days when you could leisurely 
write contracts for little uses of a work and negotiate 
over them for a couple of months are past. People cen't 
wait that long | there is too much paperwork and it's too 
involved and complex. 

The third pressure is the increasing role of the 
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government in this area, not only in funding research and 
development projects that produce "literary" works and 
the programs in which thera is a demand for using then, 
but also in the over-all control of hardware, software, 
and everything else. 

Finally, I'll go one step further with this question 
of artistic independence. I'm looking around. Is there 
anyono here under 30? Well,, to tell you tha truth, I'm 
surprised to ueo even two or three. 

We have seen some pretty 6trong reactions to computers 
and what they are doing to our society among young people. 

I suspect that in another generation the "all-for-autc*- 
rvation end nutomation^for-all" kind of thinking may bo 
reevaluated. I do hope that the direction this takes is 
not in, the sort of thinking I see to some extent --that 
you've got to have a revolution end the only way to do 
it is to submerge the individual in the collective. I 
would hops that the other, the countervailing and to r.e 
vastly healthier attitudo--that our direction should be 
toward nore indivicJualicn rather than lc,»s--will prevail 
in the next generation. 

Norton Goodwin - You recognize this as a pressure 
toward recognition of the author’s rights. 

Barbara Ringer - Yes. 

’irton Oaoo.v'n - It’s a real proseuro, in other words. 

Barbara Ringer - I would ray that there are hopeful 
signs, but there is nothing you can take for granted. 
Assuming that you accept the value of indivi ual cre- 
ativity. it needs ?.'■ 1 the nurturing you can give it. 

V.ort Goldbe ~ 3 - An I 3ee that problem that you 
st itsJ, 3o;.bara, ir, the question of access. Access by 
users to r.sttriai end access by the creator to the means 
of din$:m’r.jtlori of the .vatofial. They have difficulty 
in getting access ur.lc:'. ther-- Is sene centralized 
source which th.y can net the in'ornation and 1 think 
the problem as I r -eat! yeu, the problam that we will have 
as we get t.-.jto end f.-.re centralization of the source, the 
data b esc, whoever, is that there will be a decline in 
the number of cjilcts, a decline in the number of means 
of dissemination that the author cm use and the author 
can offer his materials to, the number of publishers, 
the number of m?rkcto, the number of license assistants, 
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however you want to characterize it. I think the present 
decline will continue to decline and you get to the Ques- 
tion of works which may not find a market because they 
are unpopular for political reasons or scientific reasons 
or other reasons it makes no difference. 

I think that we have a problem on both sides--of 
the access by the author to the means of dissemination 
and the question of user having access to the means of 
dissemination for information. 

Barbara Ringer - I just have one concluding remark. 
I'm glad to see the really quite imaginative thinking 
that's evidenced in your questions. I must say I'm 
confirmed in my fear, however, that you may be building 
a bridge on the River Kwai. The court decisions in 
copyright and allied fields lately seem to indicate a 
growing hostility to copyright protection. Part of the 
reason is this enormous dehumanization. By trying to 
reduce the human factor and merge it into some kind of 
corporate work— which obviously is the product of human 
minds but is still unidentifiable individually— and by 
trying to take over the protection of authors and paying 
them what you think they deserve , you may be very in- 
dustriously building your own funeral pyre. I think 
that you owe it to yourselves to question all of your 
assumptions on this subject, because the decisions you 
take in the next few years will probably have a lot to 
do with your future and that of the rest of the world. 
Thank you. 
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Dr. Ed Brady 

MR. KNOX: We'll go next to a discussion of a very interesting 

innovation in government relations to copyright. Vie will 
hear from Dr. Ed Brady. One of the reasons we asked Ed to 
talk was because for the first time government, almost for 
the first time, government in this country has been given 
the right to take copyright in its publications. This v.as a 
long time coming, but it is how here and Ed Brady was very 
activ e in all of the negotiations leading up to it. At the 
present time Ed is associate director for information programs 
in the National Bureau of Standards. It is a recently created 
post to recognize Ed's special combination of talents I would 
say as well as in response to the growing need for the bureau 
to do a better job with the many information programs it has. 
He directs the activities of the Office of Standard Reference 
Data, the Clearing House for Federal, Scientific and Technics! 
Information, The Office of Technical Information and Publica- 
tions in the Bureau, the Library Division, the Office of Pub- 
lice Information and the Office of International Relations. 

Ed' s background is primarily in atomic energy with Oak Ride 3 
and with GE. I would like to welcome Ed to the program. 

DR. ED BRADY - Thank you very much, Bill. It's a great plea- 
sure for me to be here today to discuss with this group the. 
National Standard Reference System. As Bill knows very ’.veil 
personally this has been the focus of my thoughts and atten- 
tion for several years now. • All of you know, I am sure thst 
National Bureau of Standards is an experimental laboratory 
operated by the Eederal government as part of the Department 
of Commerce. It is an experimental laboratory in which r.'.cr.y 
experiments are done in physical sciences and engineering 
throughout the lboratory but also we do experiements in 
other kinds of ways. T M -- National Standard Reference Data 
System is an experiment part of the U. S. government in 
the development of a matic way of handling a certain 

small portion of sci*~ ic and technical information that is 
now available. For irposes of this meeting it serves ;s 

a case history of tr. es within the U. S. government that 

led the Congress to of lav/ giving the Secretary of 

Commerce the right to ■ ■ ain copyright in the products of the 

Standard Reference Da vs* m. It's an experiment in 

interagency cooperat: e development of a scientific 

information system anr t ns of government dissemination 
of information. The ies represented in this audience 

also have a part to pla> nis experiment. In cur work in 

the past we have had it< ions with representatives, of a 
number of the firms 1- ted here and we look forward to 

a continuing discussio. this entire industry. 

This morning, I'd like to tell you v.hat the 

National Standard Reff once Data System (NSRDS) is, why v be 



Department of Commerce requested legislation to aid the 
operation of this system and then describe to some extent 
what the consequences and implications of this legislation 
are* 

First, then, the NSRDS. The word DATA has lots of 
meanings and probably almost as many meanings as there are 
people who use the word. In our usage, it has a very 
specific meaning. Data in our terminology means the results 
of measurements of the chemical and physical properties of 
substances. It is information of a sort that is well defined 
and relates to a well-defined substance so that we really 
know what we are talking about. It does not include the 
large mass of miscellaneous information that ordinarily is 
thought of when the word data is used. The NSRDS is operated 
as a coordinated network of information analysis centers 
and related activities that primarily produce compilations 
of citically evaluated data on the properties of substances 
and critical reviews of the state of quantative knowledge 
about some carefully defined aspect of physical science. 

These centers also produce some intermediate products along 
the way. Some of these are bibliographies or indexed or 
annotated bibl iographies. We also produce state of the art 
reviews vjhich are descriptive reviews written by someone 
about what he has observed. Uncritical data compilations 
also are occasionally produced. But the prime objective is 
the production of these critically evaluated compilations of 
data. 
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The National Bureau of Standards has a responsibility 
for coordinating this network and for providing funds for 
the activities that need additional funding or for new 
activities that need to be established. This in a sense 
is a descendant of the international critical tables which 
was completed in the early 1930s after a world wide effort 
lasting more than 10 years. 

Now there is nothing new about data compilations be- 
ing produced by the scientists and engineers throughout the 
world. These are a normal tool of the research and develop- 
ment process. Traditionally, the productions of these kinds 
of products was dependent on the dedicated individuals that 
Miss Ringer just mentioned a few moments ago. The financial 
motive has been relatively minor in all cases. Indeed, the 
individual scientists who contributed to the international 
critical tables were not paid for their contribution, and r: 
many cases it cost them a good deal of money out of their 
own pocket. Because of these traditional ways of producing 
these compilations it was found a number of years aco that 
the rate of production of new data appearing in the litera- 
ture was increasing very much more rapdily than the effort 
devoted to extracting these data from the raw literature, 
having them critically evaluated by a specialist and then 
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compiling and disseminating them* 

Because of the urgent needs in some fields for these 
kinds of data compilations to improve the efficiency of the 
reasearch and development process it was decided by the 
Federal Council for Science and Technology that a government 
wide effort needed to be undertaken. The National Bureau of 
Standards v/hich had been active in this kind of work thiough- 
out its whole histroy and, indeed the compilation of data is 
mentioned as one of the specific functions in the organic 
act of the NBS, was requested to take the lead in organizing 
and administering this government wide effort. The producers 
then of these data compilations within the NSRDS you see are 
employees of the Ih S. government. This is a force within 
the community that led employees producing things which in 
the past had been traditionally carried on by non-employees, 

QUESTION - When you say producing, however, you mean compil- 
ing, not actually developing the data? 

DR. ERADY - Not doing the experimental work themselves but 
the search of the literature and the evaluation of the data 
found within the literature and the production of a compila- 
tion. ■ That is the scope of the program, not the aciyal 
measurement within the laboratory. To summarize, then, the 
basic objective of the NSRDS is to provide the compilations 
of data and the critical reviews that the research and devel- 
opment process in the U. S. need to work efficiently. The 
action that was taken by the Federal Council occured in 1963, 
Since that date we have been attempting to develop this 
nationwide network of information analysis centers. ,’e were 
already a struggling little organization when Bill Knox 
joined OST and we struggled all the time he was in his 
office and we are still struggling. 

after a few years of operation we found that there 
were two principle non-scientif ic problems connected with 
the operation. One is the usual problem of not enough 
money to do everything that we felt needed to be done. The 
second problem was that we felt we were not getting good 
enovjgh distribution of our products through the government 
publishing system primarily through the Government Printing 
Office and the Superintendent of Documents. 

The proposed solution within the Department of Com- 
merce v;as to seek legislation to give the Department and by 
delegation, the N3S additional authorities that would im- 
prove our capability of running the program. This legis- 
lation was intended to obtain congressional recognition that 
the activity was a necessary and deareable part of the gov- 
ernment function and to give the Secretary of Commerce a 
directive to carry on the activity. One of the basic 
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objectives also was to authorize the administrators of the 
program to work with commercial distributors of information 
in order to improve the efficiency of our distribution. 

We consider that our principle function is to get 
these products in the hands of the individual scientists or 
engineers who need them and to do this as efficiently and 
smoothly as possible. Now hopefully these basic objectives 
were to be promoted in the legislation that was submitted 
to the Congress Hearings before the Mouse and Senate were 
held in 1966 and we had extremely interesting sessions with 
both the House and the Senate. The objective of the SRD 
program was supported by the entire technical community. We 
had representatives from the National Academy of Science, 
from other government agencies, from individuals in the 
academic community and we even had representatives frcm the 
publishing industry, including Bill Knox, supporting the 
objectives of the program. I want to emphasize that it was 
the objectives of the program that were unanimously endorsed 
and not all the provisions of the legislation that were 
submitted. There were some provisions that were not liked 
by anyone. One provision in the original legislation speci- 
fically exempted this program, not the National Bureau of 
Standards in general, but this program from the provisions 
of Title 44 which require the application of the very com- 
plex printing and publishing regulations of the government. 
There was another provision in the orignal bill that con- 
tained a prohibition against copying the products cf the 
system. That original prohibition against copying as it 
was submitted in its initial form to the Congress turned 
out to be unconstitutional, and as it was pointed out by 
somebody from tie Library of Congress eventually both of 
these provisions were deleted from the final bill. We are 
in this program subject to the provisions of Title 44 and, 
instead of having a prohibition against copying, it was 
agreed that the Secretary of Commerce should be allowed to 
obtain copyright on the publications and other products of 
the NSFDS. This bill was passed in the 90th Congress, just 
last year, approximately a year ago in 1968. 

The basic provisions of the bill as finally passed 
were these: It stated that it was a policy of the Congress 

of the United States to make critically evaluated reference 
data readily available to scientists, engineers and the 
general public. The Secretary of Commerce was authorized 
and directed to provide or to arrange for the provision of 
the compilation, evaluation and dissemination of standard 
reference data. The Secretary was authorized to make 
available either himself or through an agent, standard 
reference data and to sell these data at a price that may 
reflect the cost of collection, compilation, evaluation, 
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publication and disserrjination (that is a direct quote) and 
then finally to the extent practicable and appropriate. 

You see that tha^s permissive and interpretable and we are 
still in the business we are still trying to determine v;hat 
the extent practicable and appropriate actually menas to us. 
The legislation also authorized the Secretary to obtain 
oopyright as I mentioned* The legislation also contained 
an authorization for an appropriation to be made to support 
the objectives of the program, Nov;, in the authorization 
provision, the Congress also inserted a provisionthat re- 
quires us to obtain additional authorization, new authoriza- 
tion, before additional appropriations could be made for the 
program. 

Now, operationally what does this legislation rean 
to us? We believe that it means that we have greater l r r:- 
ibility in distributing the products of the system. It 
means that we are not restricted as wa were originally to 
the more conventional ' methods of distribution of technical 
information through government sources. We plan to publish 
and distribute our printed products through the government 
printing office and some cases through the Clearing I.'juds 
for Federal Science and Technical Information a:vJ by 
in cooperative arrangement with commercial publisher'* cur' 
other purveyors of information. 

But printed information is not the or.ly out-;:. I o : 
the program. We expect also that information will :.pp:. r 
in any form in which it can be recorded. This would 
microfiche, punch cards, tape, and any other thing that rsu 
exists or may come along in the future. An importer.* cap oat 
of these other forms of recorded information is that the 
government printing office does not handle or distribute 
these kinds of recorded infer mats on , We plan for fr.ubl :l;vj 
these kinds of information again to work through the Clearing 
House and we do have tapes on sale r: T ght now at the Clearing 
House, We plan also to work with other services that are 
available and that shall become available. At present v.e 
see no advantage to establishing an elaborate in-house 
service within the N3S to prow* o computer cosrshes or other 
sophisticated applications of the material that we are pro- 
ducing, We plan probably to lease tapes or other infcvvavlc: 
to any computer service bureau that wants to use then to 
make the co. tents available to their own customers. V f * 
plan to have a flexible attitude toward all proposals that • 
are made to us for the distribution of information, he 
don't believe that any* r we single method of distribu tion is 
going to be the ideal way of distributing the products of 
the future. A copyright provision that v/e have v.c h:po 
will enable us to have more to say about the way information 
is handled in the future than would be the case if v;c 
did not have that control. 
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We have had preliminary meetings with representa- 
tives of publishers to discuss with them our arrangmenets 
for commercial publication of some of the products. In 
these arrangements for commercial publication of some of 
the products. In these arrangements the Secretary of Com- 
merce would retain copyright but would assign it on an 
exclusive basis to the publishing house with which we 
would make an arrangement. Whether that exclusive arrange- 
ment would also include the right to disseminate the 
information in other forms such as computer services is an 
open question. 

I began by saying that this was an experiment, that 
we still are experimenting in various forms of organization 
and in our distribution of products. We consider it neces- 
sary for us to be able to adapt to the changing situation 
both technologically and organizationally throughout the 
governmemt and in its relationships with private organiza- 
tions. We are eager to meet the challenge of change and 
to be adaptable to it. We look forward to working with 
members of the Information Industry Association in 
achieving our specific goals of making this kind of 
scientific information that we are concerned with more 
accessible and more useful to the entire technical 
community of the United States. I welcome any comments 
and any questions both here and in the future from members 
of your group. Thank you. 
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COPYRIGHT REVISION 



ISSUES AND INTERESTS 



Balia Linden 

Recently, cur office has been receiving a very fine 
newsletter entitled "Knowledge Industry Report" which reports 
business activities in the field of information transfer with 
particular emphasis on innovative devices and systems based 
on computer technology as well as other sophisticated hard- 
ware and software. Preceding its notice of copyright, the 
newsletter defines its area of coverage as follows! 

"Knowledge Industry - a complex of organi- 
zations engaged in developing useful in- 
formation for education, business and in- 
dividual use and the technology involved 
in collecting, processing, storing, trans- 
mitting and retrieving it." 

Curiously enough, this definition of the activities of 
the Knowledge Industry is fully applicable to the activities 
of prehsitoric man recording information on the walls of his 
cave. 



Primitive man’s first efforts at recording information 
by storing it on cave walls for subsequent retrieval for his 
own use and that of others was, after all, the first known 
technique for "collecting, processing, storing, transmitting 
and retrieving" information* However, the availability of 
the stored information was limited. Man had to go to the 
cave where this knowledge rested in fixed form. The infor- 
mation could not be transported to him. Availability and 
a cces s to information having become man’s concern, he invented 
clay tablets. This ingenious device made it possible for 
information to be stored for subsequent retrieval not only 
at a later time, but information because transferable from 
ore geographic location to another. Thus, the creation, col- 
lection end processing of information for storage, trans- 
mittal and retrieval in a f ixed form was a fait accompli 
long before the Christian era. 

In the area of information transfer, the subsequent 
centuries we re devoted to the development of more sophisti- 
cated and more expeditious devices, but, the concepts and 
goal r of__a_ll of these devic es - papyrus, the Guttenberg 
press, offset press, phonograph records, motion pictures, 
etc,, all remained the same, the collection, processing and 
storing of information in fixed form for transmission and 
retrieval at a later time and in different georgraphic loca- 
tions. The created information itself remained constant no 
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matter how stored, no matter how readily available for re- 
trieval, no matter how sophisticated the transmitting tech- 
nology became. The contents of input equalled the contents 
of output. 

From prehistoric times until the Twentieth Century, the 
amounts of knowledge in any given sphere of activity, or in 
any discipline, were susceptible of being utilized to society* 
reasonable satsifaction by inventions that stored increasingly 
larger volumes of data and made it available to the user by 
increasingly rpaid means and at greater distances. 

The knowledge explosion to which the constituents of 
the Information Industry are responding presented a new chal- 
lenge. The avalanche of new material not only is stored but 
may be sorted, selected, complied, condensed or reconstituted, 
as the case may be, by increasingly sophisticated devices 
and systems so that retrieval may be achieved of only those 
information bits required by the user. It is the attempt to 
resolve and include in an existing legal structure this re- 
volutionary processing of information su bsequent to its 
storage as well as its retrieval in r.on-traditional forms that 
is causing the greatest dilemma to all concerned with the 
proposed revision of the 1969 Copyright Act. 

We are no longer limited to achieving in a more sophis- 
ticated manner and with modern versions of clay tablets, in- 
formation transfer in its traditional meaning. The nev: pro- 
cesses of sorting, compiling, restructuring, selecting and 
manipulating information after it is stored allow the mech- 
anized, rapid, and, eventually, inexpensive retrieval of 
entirely new communicative content and expression - something 
other than the creation of a "new version" - and there is 
little in the history, philosophy or structure of copyright 
law which contemplates this new technology or its end products 
To be sure, we ore still dealing with both information and 
its transfer, but one must not be led by this semantic coin- 
cidence to conclude that any copyright act can necessarily 
cope. As experts in whet ha:; become called "space law'" are 
discovering, calling a space ship a "ship” does not make it 
an ocean-going liner and come legal system other than an 
expanded or "adapted" admiralty jurisprudence is required to 
govern space and space ships. So to o, it is submitted, it 
may well be that Copyright Law simply does not "work" as a 
system for governing all aspects of this new technology of 
information transfer where the "transfer" encompasses the 
change, mutation or "homogenization" of items of stored in- 
formation. 

As was pointed out by an earlier speaker, historically 
and in its philosophical setting, copyright law evolved as 
a means of policing and protecting information stored in fixed 
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form. The combination of the two generic words "copy" and 
"right", which describe and define the laws relating to the 
proprietary rights to information) clearly reflect the subject 
matter that society and the law intended to deal with. 

Conceptually and pragmatically, copyright law was 
society's response to the needs of protecting both the inte- 
grity of the work created and the proprietor's rights to tho 
fruits of his labor. The only significant departures from 
this concept of limiting a proprietor's rights to information 
embodied in fixed form are the common law right to a lecture 
a,nd the performance rights recognized under the Copyright 
Statute. In the Twentieth Century the invention of electronic 
devices made it feasible to transmit infoiration in ephemeral 
form such as television performances and telephone communi- 
cations. However, one factor remains constant, the tele- 
vision viewer sees and hears that which the writer wrote as 
it is performed; the reader reads that which the author wrote 
and authorized to be published; the audience hears that which 
the composer set forth in musical notations — throughout, 
the content of input equals the content of output. 

With modern software and its transmitting devices, how- 
ever, the content of output may no longer be recognizable, 
nor its ownership identifiable, nor its communicative nature 
similar to input. Yet, "copyright" deals with no more than 
what its name implies, i.e., the right to "copy", to trans- 
fer information, the communicative content of which remains 
constant. 

Since the topic assigned to me is Copyright Revision - 
Issues and Interest, I have construed it as requiring that 
(a) attention be directed to those provisions of the pro- 
posed lav; which affect your operations as purveyors of soph- 
isticated clay tablets as well as (b) to call attention to 
those areas where the utilization and exploitation of your 
products may fall dehors the scope of a copyright statute. 

Accordingly, attention will b<- focused on the following: 
(1) the subject matter of copyright; (2) ownership of copy- 
right; (3) the nature of the exclusive rights granted; (4) 
limitations on such rights; and (5) the National Commission 
Bill annexed to the Senate Bill to provide for the establish- 
ment of an investigative group to recommend to the legislature 
provisions for appropriate protection of copyrightable works 
in response to a computer technology of information transfer.* 



*My references will be to H.R. 2512 (90 Cong. 1st Sess.) as 
passed by the House on April 11, 1967 (referred to as the 
"Act"); unless otherwise noted, corresponding provisions will 
be found in S, 543 (91st Cong. 1st Sess.), the Senate version 
of the revision proposals, referred to as the "Bill". 
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The Constitution of the United States in its enabling 
legislation refers to the "writings" of an author as the sub- 
ject of copyright. Article 1, Section 8, Clause 8 of the 
Constitution grants Congress the power to j 

'’promote the Progress of Science and 
useful Arts, by securing for limited 
times to Authors ... the exclusive 
rights to their writings . 

As was pointed out earlier in this session, the law, as 
a result of the ingenuity of legislators, lawyers and judges, 
has stretched the meaning of the word "writing" to include 
subject matter that was not envisioned by the draftsmen of our 
Constitution or by the draftsmen of any succeeding copyright 
law. 



The various copyright acts, including the Act of 1909 
which is still in effect (subject only to very limited modi- 
fications), described the "Bundle of Rights" comprising copy- 
right as the rights to princ, publish, copy, vend, make other 
versions, complete, execute, finish, perform and record, but 
the information storage and retrieval systems to which this 
language adverts is still limited by a view of information 
storage and retrieval predating the manipulative uses of in- 
formation in the memory core of a computerized system. 

Does the proposed Copyright Act cure these ommiscions? 

Any attempt to relate the provisions of the proposed 
Copyright Law to the interests of the constituents of the 
Information Industry Association requires readily available 
reference to the most pertinent provisions of the Act. Ac- 
cordingly, they are set forth verbatim in their very technical 
and at times legalisic words of art or legal jargon not only 
as a frame of reference but as an attempt to provoke the In- 
dustry's evaluation and response In light of its own special 
knowledge and technical usage. 

The definitions set forth in Section 101 of the Act 
point to the parameters not only of the subject matter of 
copyright but also of the directions and scope of the pro- 
posed protection. The most relevant definitions are as fol- 
lows: 



"'Literary works' are works express 
in words, numbers, or other verbal or 
nunr erical symbols or indicia, regardless 
of the nature of the material objects, such 
as books, periodicals, manuscripts, phono- 
records, or film, in which they are embodied. 
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'Motion pictures' are audiovisual 
works consisting of a series of related 
images which, when shown in succession, 
impart an impression of motion, together 
with accompanying sounds, if any/’ 

"'Audiovisual works' are works that 
consist of a series of related images 
which are intrinsically intended to be 
shown by the use of machines or devices 
such as projectors, viewers, or elect- 
ronic equipment, together with accomp- 
anying sounds, if any, regardless of the 
nature of the material objects, such as 
films or tapes, in which the works are 
embodied*" 

The definitions also make it clear tha: a work is "created' 
when it is fixed in a copy or phonorecord for the first ti *9." 
The concept of "fixation" which has traditionally been an 
integral part of copyright lav:, retains its status in the Act 
by definition: 

"A work is 'fixed' in a tangible 
medium of expression when its embodiment 
in a copy or phonorecord, by or under the 
authority of the author, is sufficiently 
permanent or stable to permit it to be 
perceived, reproduced, or otherwise com- 
municated for a period of more than transi- 
tory duration. A work consisting of sounds, 
images, or both, that are Jbeing transmitted, 
is 'fixed* for purposes of this title if a 
fixation of the work is being made simultan- 
eously with its transmission." 

Two other definitions of which note should be taken are 
the following: 

"A 'derivative work* is a work based 
upon one or more pre-existing works, such 
as a translation, musical arrangement, dra- 
matization, fictionalizntion, motion picture 
version, sound recording, art reproduction, 
abridgment, condensation, or any other form 
in which a work may be recast, transformed, 
or adapted. A work consisting of editorial 
revisions, annotations, elaborations, or other 
modifications which, as a whole, represent an 
original work of authorship, is a "derivative 
work 1 . 
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"To 'display 1 a work means to show 
a copy of it, either directly or by means 
of a film, slide , television image, or any 
other device or process or, in the case of 
a motion picture or other audio-visual work, 
to show individual images nonsequentially. 11 

Thus, the Act appears to have recognized computer re- 
lated modes of expression in addition to more traditional 
works, and in' some respects may have accorded them equality 
of treatment. Section 102 of the Act states: 

"Copyright protection subsists ... 
in original works of authorship fixed in 
any tangible medium of expression now 
known, or later developed from which they 
can be perceived, reproduced or otherwise 
communicated, either directly or with the 
aid of a machine or device." 

The criteria of originality and authorship have pur- 
posely been left unc ’fined, but are clearly intended to in- 
corporate the standards adopted by the courts under the 
current law - i,e., independent cieation of expression with- 
out regard to aesthetic appeal, literary, artistic or scien- 
tific merit, or the novelty of concept. 

Consideration should be given to one commentator's 
suggestion that a recent decision under the current law 
holding a particular expression of a concept capable of 
only a limited number of possible means of expression in- 
eligible for copyright protection on the grounds of public 
policy may be applied to deny copyrightability to certain 
computer-related expressions* It is argued that in "original" 
computer programs where the number of alternative sequential 
demands is limited and finite the granting of exclusive 
rights to one proprietor may be detrimental to the develop- 
ment of the art.* 

As to the definition of "authorship," it has been 
questioned whether it shouU encompass a non-human agency 
as creator of original output which is merely a compilation 
of information bits selected from u large number of works 
stored in the memory core of a corputer based system. 

The Section of the Act setting forth the exclusive 
rights accorded a copyright proprietor, when taken together 
with the definf tions mentioned earlier, reveals a sensitivitv 



*See note, 67 Mich. L. Rpv. 167 (1968) discussing Morri ssey 
v. Proctor & G amble Co.« 379 F. 2d 675 (1st Cir. lyo/) 
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and response to machine and electronic technology but only 
to the extent that the content of input equals the content 
of output. Thus, under the proposed Copyright Law, any wor!: 
sustains its status as copyrightable and protectable at 
least as long as it is in fixed form and is not fragmented 
into minute particles, homogenized with particles of a myriad 
of other works. 

Under Section 106 c ’ Act a copyright proprietor is 
granted the exclusive ri to do or authorize the doing 
of any of the followings 

(1) to reproduce the copyrighted 
work in copies or phonorecords; 

(2) to prepare derivation works 
based upon the copyrighted work; 

(3) To distribute copies or phono- 
records of the copyrighted work to the 
public by sale or other transfer of own- 
ership, or by rental, lease, or lending; 

(4) in the case of literary, musi- 
cal, dramatic, and choreographic works, 
pantomimes, and motion pictures and 
other audiovisual works, to perform the 
copyrighted work publicly; 

(5) in the case of literary, musi- 
cal, dramatic and choreorgraphlc works, 
pantomimes, and pictorial, graphic, or 
sculptural works, to display the copy- 

• righted work publicly. 

However, In relating these exclusive rights to the 
technology of computerized storage and retrieval systems, the 
newly available techniques of input, manipulation and out- 
put result in speculation and some uncertainty as to the 
scope of protection. 

Where input or output takes "hatd copy’' f^m (punch 
card, tape, microform, photoduplication) in some manner 
simulating material which is traditional ly copyrightable 
the possible infringement of the right of reproduction of 
copies (or phonorecords) seems clear -- i.e., a reproduction 
of the material in fixed form from which It can be directly 
or indirectly communicated having occurred, the copyright 
owner may be protected. 

Where the hard copy printout or the input 3 -If may 
be considered an abridgment, condensation or other adaptation 
cf copyrighted material, a violation of the right to prepare 
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"derivative works", defined earlier, may be involved. If 
machine-accomodative coding is deemed a "translation", vir- 
tually every manner of unlicensed input or copyrighted mate- 
rail would seem violative of this right. However, the pre- 
paration of derivative works (including translations into 
machine-readable form) may not encompass the protection of 
ephemeral scanning either as input or output. 

Where output takes the form of images flash: Jon the 
screen (without simultaneous or adjunct fixation), neither 
the right of reproduction nor of distribution would appear 
to be involved as these rights refer to "copies" or "phono- 
records" which in turn require "fixation’ which itself is 
characterized by "embodiment ... sufficiently permanent or 
stable to permit it to be perceived, reproduced, or other- 
wise communicated for a period of more than transitory 
duration. " 

It would similarly appear that the right of public per- 
formance may also be inapplicable. To "perform" a work ic 
defined in Section 101 as meaning "to recite, render, play, 
dance, or act it, either directly or by means of any dviev 
or process or, in the case of a. motion picture or other 
audiovisual work , to show its images in sequence or to make 
the sounds accompanying it audible," At least where the 
transient image reflects textual matter '’stored" in the com- 
puter, the "audiovisual work" provision would not seen \ c- 
levant. Audiovisual v.orks are defined in Section 101 as 
"works that consist of a series of related images which are 
intrinsically Intended to be shown by the use of rr.achi 
or devices such as projectors, viewers, or electronic equip- 
ment, together with accompanying sounds, if any, regardless 
of the nature of the material objects, such as film or tapes 
in which the works are embodied," Although this definition 
suggests that an audio element is not a necessary component 
of an "audiovisual work", the phrase "intrinsically intended 
would probably be construed to refer to the basic work ar 
originally composed and not to the process by which it may 
subsequently be utilized in a device -- l.e., the text of 
a book stored in a computer would not become an "audiovisual 
work" merely because that particular device is constructed 
to retrieve it by throwing an image on a screen or rendering 
and "oral" retrieval. 

Perhaps the woH "render/pl/" in the definition of 
"perform" will be utilized in dealing with ephemeral output 
particularly since the Fortn ig htly case* will have preceded 
any enactment of the new copyright law. 



* FortnlqhtlY Corporation v. Un ited Art ists Televisio n, toe, , 
392 U.S. 390 (1968). 
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There are indications that the right of public display 
was designed to encompass the situation under discussion 
(see H.R. Rep. No. 83 (90 Cong. 1st Sess. p. 26)) but it 
should be noted that, under the definition of "display" in 
Section 101, "to display a work means to show a copy of it 
either directly or by means of an image..." Certainly, this 
definition does not contemplate the image being the "copy" 
but it does appear to require that the image depict or re* 
fleet a pre-existing copy,* thus, query, does the concept of 
fixation inherent in the definition of "copy" render this 
right also inappl icable? 

Section 105 of the Act deals with United St.tes Govern- 
ment works and flatly states that no copyright protection is 
available for such workr. The prevision states* 

Section 105. Subject matcer of copyright* 

United States Government works 

(a) Copyright protection under this 
title is not available for any work of the 
United States Government, but the United States 
Government is r.ot precluded from receiving and 
holding copyrights transferred to it by assign- 
ment, bequest, or otherwise. 

(b) A 'work of the United States Govern- 
ment' is a work prepared by an officer or eipioyee- 
of the United States Government as part of his 
official duties. 

It would seem that the interests of this group would require 
a careful examination of this Section In light of its fre- 
quent rolss both as Government contractors and as users of 
works created as a result of Government funded research. 1 
recently noted with interest a report which describes i "0 
publishers as enjoying the benefits of an arrangement "for 
acquiring reports fron expensively financed Government 
studies well ahead of all other commercial publications" 
and printing these reports under an alleged copyright before 
they had been seen by competitors.* 1 

One can only speculate as to the possible effects of 
logical extensions of a recent decision that held that the' 
prohibition against copyright In any publication of the 
United States Government in the current Copyright Act would 
not preclude a claim to copyright by the Government in a 




♦Magazine Industry Newsletter, May 10, 1969 at pp. 1-2| the 
views of the Comptroller's Office of the United States on 
such tactics are given In Opinion of the Comptroller Cereral 
158 USPQ, 173 (1968). 
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statue since the prohibition against Government copyright 
was intended to be limited to "printed publications."* The 
change in wording from Government "publications" to Govern- 
ment "works" proposed by the Revision program may cure any 
extensions of that court's conclusion. 

With respect to ownership of copyright, the question 
has been raised as to who is the copyright owner of works 
created for computer storage or instruction and works devel- 
oped ab initio after storage. 

Section 201(a) provides that such rights vest initially 
in the "author" of the work and, under Section 201(b) "in 
the case of a work made for hire, the employer or other per- 
son for whom the work .'as prepared is considered the author 
... and, unless the parties have expressly agreed otherwise 
in a writ 1 , n instrument signed by them, owns all of the 
rights ..." Section 101, in defining "works made for hire," 
distinguishes betwe:n two categories of such works. The first 
is that of -..ark prepared by an employee within the scope 
of his employment." V.'o can expect that traditional criteria 
of the orr.ployrent relation, used unJer present copyright 
lav/ and in other areas (e.g., vicarious liability of employers 
for torts o* their employees) will bo applied although it 
may pose come particular problems in the computer area. For 
example, the classic determinant of the employer-employee 
relation is the degree of supervision and control exercised 
by the former over the latter's performance. Yet, in the 
case of a highly skilled computer programmer using pretty 
much his own initiative in solving specified problems, 
"supervision a-.d control" may be an inaccurate or inappropri- 
ate indicia of employment. An industry-pervasive absence 
of closely exercised supervision and control may entirely 
blur the dividing line between employee and independent 
ccntraetor. 



Another prod cm in this category may result fron the 
fact that cccputer programs nay to the subject of patent 
protection. Patent law has evolved th» concept of a "shop 
right" to deal with inventions made by employees under 
which patent rights 1:. an invention made by an employee in 
the course of general employment remain with the employee 
but the employer gains a "shop right" to use same whereas 
patent rights in an indention made in course of specific 
enplcynant or assign unt enure to the employer. Though 
rights granted under Patent and Copyright Acts differ in 
fundament* 1 nature, specific conflicts may arise where, for 
example, the employae- , 'roqra!mier secures the right to prac- 
tice the invention expressed in the program and excludes 



• Sch err v. Universal Uatch Corporation, 1 USPQ 216 
(S.D.uTy. 1967) 



third parties from using it, but the employer retains ex- 
clusive rights to reproduce, distribute, perform or display 
the expression itself or to authorize others to do so. 

The second category of "works made fcr hire" consists 
of "a work specially ordered or conrmissioned for use" for 
certain statutory purposes i_f "the parties expressly agree 
in a written instrument signed by them that the work shall 
be considered a work made for hire." 

In order to be capable of being consensually trans- 
formed into a "work made for hire" under this provision, 
the work must be ordered or commissioned for use as one 
of the following: 

(a) a ’contribution to a collective v/ork" -- 

the requirement in Section 101 that such contributions 
constitute "separate and independent works in them- 
selves" renders it inappropriate to most compositions 
of data for input; 

(b) a "compilation" -- although defined in Section 
101 as a "work formed by the collection and assemoling 
of pre-existing materials or of data that are selected, 
coordinated, or arranged" in an original manner, the 
fact that the commissioned work must be for use "as 

a", rather than "in a" compilation may render this 
classification relevantly insignificant for all but 
relatively broad-based informational input; 

(c) as part of a motion picture; 

(d) an atlas; 

(e) a translation -- if the notion that coding 
for machine use comprises a "translation" is accepted 
under the act, this may come to be the most signifi- 
cant use specified in this provision; 

(f) a test -• in the area of computer-assisted 
education, the inclusion of this purpose may assume 
significance; 

(g) a supplementary work -- defined as a work 
" prepared for publication as a secondary adjunct to 

a work by another author for the purpose of introducing, 
concluding, illustrating, explaining, revising, com- 
menting upon or assisting in the use of Othfr wJids 
..." Although a broad definition of the term "ar.slc- 
tlng" in the definition of "supplemental works" may 
render it appropriate to compute programs which have 
been "specially ordered or commissioned", the rele- 
vance of this provision to even such programs and to 
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general computer usage may be limited by the definition 
of "publication" as the distribution of "copies" - i.e., 
fixed works. 

(h) an instructional text, defined as a work "pre- 
pared for publication with the purpose of use in system- 
atic instructional activities" — in light of the 
developments in computer-assisted education and the 
proliferation of "nori-book" natter, the following ob- 
servations of the House Committee responsible for this 
provision are of interest: 

The concept is intended to include 
what might loosely be called ' testbook 
material', whether or not prepared in 
book form or in the form of text matter. 

The basic characteristic of ' instructicnal 
texts' is the purpose of their preparation 
for use in 'systematic instructional acti- 
vities’, ar.d they are to be distinguished 



However, the requirement that an instructional text also be 
"prepared for publication" would appear to limit its rele- 
vance with regard to input which is retrieved for instruction 
purposes solely by "performance", "display", or, if not 
included within those terms, image projection rather than 
through the medium of hard copy print-out for distribtuion. 1 

It thus may be that, absent a broad definition of 
"translation", the category of works capable of consenual 
transformation into "works made for hire" may be signifi- 
cantly limited. Rights in works which are specially ordered 
or commissioned but outside the scope of the purposes 
enumerated in Section 101 may, of course, be acquired by 
assignment. However, the difvererc between copyright own- 
ership qua "authorship" (as an empl oyer-for-hire) and pro- 
prietorship acquired by assignment may resul t in a shorter 
duration of copyright in the latter case under Section 302. 



•While there might appear to be a contradiction between the 
requirement that an "instructional text" be prepared fo: 
distribution to the public (i.e., "for publication") and 
that it be foreclosed from access by a "general readership," 
this would appear to be resolved by the absence of any 
requirement that the "public" be of a general naturej pre- 
sumably, there may exist a "limited" public comprised of 
students. 
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Also, although the term of copyright in the Act does not 
establish the two separate 28 year terms of the present law, 
still there are reversionary rights afforded to the original 
author* which can cause havoc to the kinds of interrelated 
and team created works which developed in the software field. 

The Fair Use provision which until this Act has been a 
common law concept is, theoretically at least, susceptible 
of protecting software from unauthorized piece meal uses. 

In determining whether such as privileged fair use of copy- 
righted material has occurred, Section 107 provides that 
among the factors to be considered are the followingi 

(1) the purpose and character of the uset 

(2) the nature of the copyrighted work i 

(3) the amount and substantiality of the portion used 
in relation to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market 
for or value of the copyrighted work. 

As a legislative recognition of a doctrine developed by the 
courts under the present law, the last-mentioned standard 
of competitive effect can be expected to retain the same 
preeminence it has been accorded prior to revision, but it 
is questionable whether this ft.ctor, or indeed the entire 
concept of fair use -- developed essentially as a shield 
for criticism, review and like uses of relatively insubstantial 
portions of copyrighted material -- is really appropriate to 
the present and future status of information technology. 

These rather traditional criteria of fair use may ultimately 
prove as difficult to apply to computerized information 
storage and retrieval as is the 1909 Copyright Act itself. 

If hard copy printout is intended to be limited by the 
programmer to short selections only of any work or works con- 
tained in the memory core of the computer, the application 
of the Fair Use provision would result in virtually all uses 
being fair and privileged, Similarly, the ephemeral flashing 
on the screen (assuming, for the moment that such might 
infringe one of the enumerated rights) of a paragraph of a 
copyrighted work or several paragraphs from several copy- 
righted works would again result in the protective mantle 
of fair use relieving users from any obligations whatsoever 
to the copyright proprietors. Certainly, when we advert to 
the manipulation, sorting and selection of copyrighted works 
in the memory cor? of a computer where the output occurs 
after Internal scanning and rejection of most of the contents 
and the homogenization of the minor portions selected to 
form a newly expressed idea, chart or other species of infor- 
mation, any traditional concept of fair use is again equated 
with free use, 



♦Under Section 203, in the case of any work other than a 
work made for hir e, the assignment or license of a copyright 
Is subject to specified rights of * termination” by the 
author(s) or his statutory successors in interest. 



Even if copyright law can be so stretched and distended 
as to Include the newly evolving technology of information 
transfer, the application of a traditional fair use concept 
would cause copyright protection to be little more than 
theoretical as to the ephemeral uses which are achieving 
increasing value and significance in the new technologies. 

Under Section 110 the Act that giveth becomes the Act 
that taketh away. For the first time in our copyright law, 
there is a section clearly entitled "Limitations on the 
Exclusive Rights of the Copyright Owners." The basic rationale 
seems to be as followst 

Yes, we are a private enterprise or economy. 

We recognize private incentive in the very 
enabling legislation for copyright protection 
set forth in our Constitution. However, since 
knowledge and information is of paramount 
importance in our society and in our struggle 
to maintain international preeminence, it is 
necessary to permanently preempt some of the 
rights of a small creative segment of our 
society for the good of all. 

Some who are financially rewarded from the creation and 
development of transmittal devices and others whose economic 
livelihood depends on the utilization of the information 
transmitted via these new technological systems consider 
that their societical roles require immediate untrammeled 
access to all knowledge without financial reward or incentive 
to authors whose creations are the essence of their activities. 

A battered and mutilated Section 110 entitled, "Limi- 
tations or Exclusive Rightst Exemption of Certain Perfor- 
mances and Displays" was enacted by the House of Represen* 
tatices. A somewhat more modest Section 110 is set forth 
in the Bill presently before the Senate. However, the 
battering rams are In full operation. There is every indi- 
cation that the Senate will modify this section further and 
perhaps even eliminate Section 110(a)(0) of its BUI* (the 
only articulated acknowledgment afforded to computer techno- 
logy.) 

Section 110(1) of the Act exempts the following activity 
from what would otherwise constitute infringement of copy- 
right i 



^Thf7por formance or display of a work by 
Instructors or pupils in the course of face- 
to-face teaching activities of a nonprofit 
educational institution, in a classroom or 
similar place devoted to instruction... 



•Section 110 (2) ($) in the House Act. 



This provision deals only with "performances" and "displays"? 
the reproduction or transmittal of "copies" is not affected. 
Thus, the making of an unauthorized photoduplication by an 
instructor will not be relieved from liability by this sec- 
tion even if the reproduction was for purposes of "display". 

The exempt performance or display must be "by" an in- 
structor or pupil. One may ask whether this requires a 
purely personal activity, or whether pupil initiation of a 
performance or display actually accomplished by a classroom 
viewing screen or desk top console is also within the scope 
of the provision. Since the Report of the House Committee 
clearly contemplates display by motion picture or slide pro- 
jector (see H.R. Rep. No. 83 at pp. 41-42), it may be that 
initiation of mechanical activity remains within the intent 
of the word "by". The performance or display must also be 
"in the course of face-to-face teaching activities". Ac- 
cording to the House Committee, this undefined criterion is 
intended to exclude transmissions into a classroom, but to 
to include the use of projection or sound amplification 
equipment within the classroom (H.R. Rep. No. 83 at p. 41). 
Since the Act's definition of "transmit" — and it may be 
assumed that the Committee Report used the term in a similar 
sense --- refers to the communication of a performance of 
display by which "images or sounds are received beyond the 
place from which they are sent", information being retrieved 
from a remote storage unit in the form of a "performance 
or display" on a classroon viewing screen, desk top console, 
or the like, would not appear to be within the exemption 
of subsection (1) of Section 110. 

However, subsection (2) does provide an exemption from 
liability for certain performances and displays occuring 
after a process of transmistion from a remote source in 
connection with instructional activities. But part (C) of 
this provision (part (d) in the Senate Bill) requires that 
"the time and content of the transmission ^must b^controiled 
by the transmitting organization and ^must not7depend on a 
choice by individual recipients in activtivating transmission 
from an information storage and retrieval system or any 
similar device, machine or process" in order to qualify for 
the exemption. In this area, the House Committee accepted 
as fully justified the fears of authors and book publishers 
that visual retrieval by remote users of stored input could 
seriously prejudice their markets and restricted the exemption 
to a more traditional form of educational broadcasting. Yet, 
as noted earlier, where the visual image retrieved is evane- 
scent and unaccompanied by an adjunct fixation, there would 
appear to be serious doubt as to whether any exclusive right 
has been infringed, thus rendering reliance on an exemption 
to justify infringement by computer transmission unnecessary 
and leaving the acknowledged danger without remedy. 
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As stated earlier, whatever comfort may be gleaned 
from subsection (C) is likely to disappear since the Senate 
Subcommittee is likely to eliminate this provision before 
reporting the Bill out to Judiciary Committee as a whole. 

We then would be confronted with the effects of the Fort - 
nightly decision (the majority view has already been cited 
by some as relevant to computer software). Would computer 
assisted instructional material then have any copyright 
protection? Does Justice Black's partial dissent in the 
recent Lear case* raise doubts as to the availability of 
the doctrine of trade secrets where copyright protection 
has failed? 

Section 111 of the Senate Bill, completely eliminated 
from the House Act by floor amendments, embodies the so- 
called "CATV exemption" as well as exemptions for certain 
other secondary transmissions. This is a very complicated 
section which encompasses a graded scheme of liability and 
exemption depending upon a variety of factual contexts. 

What should be pointed out, however, is that there is not- 
hing in this section which limits ics applicability to 
"antennas" or "television". It is a section dealing with 
secondary transmissions with little, if any, significance 
attaching to the physical manner in which they are achieved. 
"Secondary transmissions" are defined essentially as ad- 
junct communications made simultaneous with another trans- 
mission to the public, without reference to the subject 
matter of the transmission. 

If a microwave network can prove as commercially viable 
for computerized information transmittal as telephone lines, 
the "CATV exemptions" must be scrutenlzed with a good deal 
of caution and care. In fact, control over devices to permit 



* Lear. Inc , v. Adkin s. 162 USFj 1 (U.S. Sup. Ct. 1969). In 
this decision the Supreme Court held that a patent licensee 
sued for royalties is not estopped to assert the invalidity 
of a licensed patent, thus overruling its decision in Auto- 
matic Radio Manufacturer Co. v. IV; » « ne Resea rch lnc. t 
339 U.S. 827 (1950). Ju -tic BJ ac!:‘“ Joii.ed by the“Chief 
Justice and Justice Douglas, entered a concurring opinion 
dissenting from that part of '.he rvijority's opinion which, 
in the dissenters' view "reserved fz future decision the 
question whether the Stales have pc.-.er to enforce contracts 
under which someone Claiming to hr ve a row discovery cm 
obtain payment for disclosing it while his patent application 
is pending, even though the discovery is later held to be 
unpatentable”. Justic Black expressed his belief that "no 
State has a right to authorize any kind of monopoly on what 
is claimed to be a new invention, except when a patent has 
been obtained from the Patent Office .... one who makes a 
discovery may, of course, keep it secret if he wishes, but 

(footnote continued) 
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the conversion of the telephone system, essentially an 
analogue system, to a digital system is already the subject 
of F.T.C. interest and diputaticus concern. The pressure 
for exemptions and special privileges for CATV systems may 
result not only in permitting free re-transmission of the 
Jackie Gleason shows (however horrendous that possibility), 
but also in totally unintended exemptions for all varieties 
of information transmittal accomplished via cable networks. 

It therefor seems obvious that the Information Industry 
Association and its membership must actively participate in 
the CATV dialogue and any proposed statutory solutions. 

Although the Act provides sew.; limitation on the re- 
production right in Section 108 ( "Reproductions of V.orks in 
Archival Collections"), librarians arc! representative., of 
educational organizations have urged the extension of re- 
production exemptions. The librarians seek the privilege 
of making copies of vorks for archival purposes and .'er 
replacement of deteriorating copies as well as- copies of 
works not readily available for purcla se at a reasonable 
price. Additionally, they seek exemption from liability (a) 
if a library employee makes a photocopy of a work at 'he 
request of an individual for his personal ure; (b) where 
a copy is made for inter-library lending} and (c) where a 
user makes his own copy of a coin-operated photcdupl lcatinn 
machine located in the library. 

Modern technology increasingly makes photocop; irg a 
practical and commercially feasible alternative to -.he jv r - 
chase of a copyrighted work, fthat If being so'ichi r.3/, ,;s 
a practical matter, be something which all responsible 
librarians and educators truly do not intend — ar. u.v'.h.i 
for single copy on demand reprinting. This ic_ue is er- 
rantly under debate and the subject of negotiation be.vc.'i 
the interested parties. 



Tfootnote continued fren preceding no?) 

private arrangements under -which self-styled 'in-enlns* Jo 
not keep their discoveries secret, tut rather disclose the.*, 
in return for contractual payments, sun cov.ite.* to : .h plan 
of our patent laws ^v.-hic.h plarj/csr.r.ot be frustrated *■/ pri- 
vate agreements among individuals, with nr without V.; . 
approval of the St3te." Justice riae'e deemed thlr vlt.i to 
be filly in accord wth (1964), and Cgc-.£SC - Coro . v. Day* l V ’ y 
llohtlnQ . 376 U.S. 234 (l>6i). Th(s PfV, bb n ir th g vangutj-c \ cf 
an attack on trade se crets as a protecti ve de vice rer Of 
outer programs . 
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Title II of the Senate Revision Bill proposes the 
establishment of a "Commission on New Technological Uses of 
Copyrighted Works"; Section 201 of this Title provides that! 

"The purpose of the Commission is to 
study and compile data on the reproduction 
and use of copyrighted works of authorship 
(1) in automatic systems capable of storing, 
processing, retrieving, and transferring 
information, and (2) by various forms of 
machine reproduction. The Commission shall 
make recommendations as to such changes in 
copyright lav/ or procedures that may be 
necessary to assure for such purposes access 
to copyrighted works, and to provide recog- 
nition of the rights of copyright owners." 

Title II is thus a recognition that there has not yet been 
sufficient experience with the utilization of material from 
or by the computer based technology to permit fair and ef- 
fective copyright legislation. 

It should be noted that the National Commission's man- 
date appears to be limited to recommednations for accommo- 
dating copyright law to the new technology. If the Com- 
mission's investigations result in some measure in isolating 
important and valuable rights in software that cannot bo 
deemed appropriate for treatment in a copyright lav/ then 
the issje of how to deal with these rights may be as un- 
resolved years hence as it is today. It may be that what 
is needed is new statutory recognition of a new bundle of 
rights that fall neither under the aegis or copyright nor 
patent. It may be that a new administrative agency will be 
required. It may be that such legislation or regulation 
would have to deal with the right of privacy, the distortion 
of views of the author on computer output (if less than his 
entire work is part of the output) -- in short, "moral rights" 
of an author in a computerized society. It may even be that 
censorship by those who control the computerized network 
(by eliminating from its programmed Instructions any refer- 
ence to certain works within a given discipline) may result 
in censorship more threatening to freedom of expression than 
has hitherto been possible. 

Should there be a second National Commission to deal 
with non-copyright issues or Is it advisable to reek to 
have the scope of the mandate of the National Commission 
sufficiently broadened? 

Although the foregoing analysis is in large measure 
an attempt at presenting those sections of the proposed 
Copyright Law most relevant to the activities of the Infor- 
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mation Industry and the anti-protectionish construction 
of these provisions expressed by some, the result may be 
a modestly successful effort by the confused increasing 
the confusion among the less confused. However, a message 
is intended; 



I. The Information Industry should undertake a 
program of education and information transfer to the 
legislators, to the Copyright Office and to the users 
of its systems and its products so that the copyright 
legislation can effectively deal with the technology 
of the Twentieth Century. 

II. As specialists, and not as special interest 
lobbyists, the constituents of this Association should 
undertake the accumulation and transmission of suffi- 
cient data defining and describing its activities and 
its problems to any National Commission. 

III. The Information Industry should evaluate 
the non-copyright issues that may materially affect 
its functions and articulate its views and recommen- 
dations for appropriate legislation. 



COURT OF CLAIMS AMD COPYRIGHT 
INFRINGEMENT REMEDIES 

Alan Latman 



Mr. Latman - Has there been much talk this morning 
about the American Revolution? That other revolution? 
Barbara, Mr. Brady, and Bella touched on that only 
lightly? Well, incidentally I’ve now asked a couple of 
questions and I want to say right at the outset that 
you should feel free to break in at any point with some 
questions. 

The reason I bring up the revolution is that my 
subject today is really copyright infringement remedies 
with respect to the government . As we are reminded that 
we are a revolutionary people we could assume that one 
of the bases of the American revolution was to prove that 
the proposition that the King can do no wrong is wrong. 

But actually that conc.pt did creep into our jurispru- 
dence at least to the extent that the King (which was 
of course then the sovereign of the U.S.) could do no 
wrong or, in a better sense, the wrong that the sovereign 
could do couldn’t be righted, couldn't be remedied. 

This seems a rather harsh thing and as the Consti- 
tution was written with some very important rights in 
individuals, a concept arose pretty quickly that if those 
constitutional rights were infringed by the government, 
that of course individuals should have a right to sue 
the government. That was recognized quite early. It 
took very little effort to extend this to a statute of 
the U.S. government which gave somebody a right. If 
that statutory right were violated that individual could 
sue. And it was a short jump frr 1 there, to the point 
where the government, acting like a private party, enters 
into a contract with somebody. Certainly the government 
should be able to be sued for breach of that contract. 

As many of you know, lawyers immediately construct the 
concept that a contract can be either expressed or implied 
So it took very little further time for the government 
to be liable for an implied contract. So a jurisdication 
was in time established in the U.S. Court of Claims in 
Washington for suits acplnst the government founded on a 
right under the constitution, under a statue, treaty, 
or under a contract, expressed or implied. 
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Well, the question then arose as to whether copy- 
right infringement might not be some kind of implied 
contractual violation. There crept into the remedial 
stature, however, a little phrase that should have given 
a warning. It said that the liability would extend in 
cases "not sounding in tort." For non^lawyers you should 
know that cases not only are lirigated, but they also 
"sound." And cases not "sounding in tort" were within 
the jurisdiction of the Court of Claims and, in time, 
the District Court. 

A few people sued the government for copyright in- 
fringement and one sued in the Court of Claims and it 
was held, as most people would have predicted, that 
copyright infringement is, a tort. A tort as you may well 
know, is a civil, as opposed to criminal, wrong not 
"sounding" in contract'. It looked as though torts in- 
cluded copyright infringement and indeed that was the 
holding of the court. So tnere was no remedy under this 
traditional, so called Tucker Act, for infringement of 
copyright. 

What about other torts? Up until 1946 you had no 
remedy for any torts, not just copyright infringement . 

Of course one of the most familiar torts is the unin- 
tentional tort of negligence. And indeed if a post- 
office truck ran into your stationwagon in 1943 you had 
no remedy against the government. Now this is a very 
important concept because we tend to think of copyright 
as a unique area and indeed it is unique in a number of 
respects. But in the area we are talking about now, 
which i6 liability of the government or remedies agai'k-rt 
the government, until 1946, there was no remedy agaic.st 
the government for any tort. The only route taken t/, 
people was to get their Congressman or Senator to in- 
troduce a private bill which would either make an award 
or in cases would specifically give jurisidetion to tho-. 
Court of Claims. For example, to hear the case of such i 
and such collision. That actually is how it worked 
until 1946. 

In '46 Congress enacted the Federal Tort Claims 
Act which generally provided that the government was 
liable for a wrongful or negligent act or omission by 
one of its employees acting within the scope of his em- 
ployment under circumstances in which a private individual 
would also be liable. Let’s follow through and think 
for a moment whether copyright infringement now might 
not come into the door. I think the answer has generally 
been assured to be no. I know of no actually cases 
under the Federal Tort Claims Act, do you, Barbara? I 
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don't think anyone ever tried it and probably the reason 
they didn't is the legislative history this requires us 
to splite torts into even further categories. The Act 
was actually designed to cover the post-office truck 
hitting somebody, the common law garden variety torts, 
not fancy statutory ones like copyright infringement. 

So there have been no cases since '46 that test whether 
you could sue the government under the Tort Claims Act. 
Now one reason for that is that in 1960, as late a data 
as that, a statute was passed which expressly made the 
government liable for copyright infringement. There 
had been for come time a specific provision for govern- 
ment liability for patent infringement and this was a 
companion provi sion in the same section, a different 
subsection. This was I recall, one of the last accom- 
plishments that Arthur Fisher was able to see in his 
life time. I remember, I think, the last public appear- 
ance he made was to announce progress of that bill in 
1960. And what that bill did, what that law does, is 
to give the U»S. Court of Claims in Washington exclusive 
jurisdiction over copyright infringement. 

Now there was two somewhat distinct consideration: 
that gave rise to this statue and this is very important 
for those of you who contact with the government in the 
information area. One, as this little history showed, 
was to grant relief, more or less as justic would seen, 
to call for, and to unclog Congress with the private 
bills with their unseemly and time consuming procedures. 
But there was quite a distinct consideration: There 

were a few suits against individuals employees of the 
government for copyright infringement. People wore 
getting a little desperate with all these doors being 
closed to them so they sued individuals and individuals, 
indeed, were held liable. 

Government employees doing nothing more than, for 
example, reproducing 3 map or something else on his job 
was considered to be liable if indeed copyright infringe- 
ment was spelled out by the proprietor. Nov: cne of the 
specific provisions in the 1960 statute covers that and 
says that the exclusive remedy for copyright infringe- 
ment in this area will be by a suit against the govern- 
ment in the U.S. Court of Claims. In other words, there 
can be no action against the individual. There can be 
no action against the government contractor. But the 
statute is quite clear that if a government contractor 
infringes a copyright the government will bo liable, not 
the contractor, not the employee. It is a rather tricky 
section and for the lawyers here it’s 28 USC 1498(b). 
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The section incorporates a couple of more limitations 
on suits against the government which are not applicable 
to suits in copyright in general. There are certain 
situations, as 1 read the statute, where the connection 
between the creation of the work and the government 
might fall far short of being "government publication" 
and therefore, not within the scope of the section of 
the copyright statute that says government publications 
are in the public domain. And yet the proprietor of such 
a work would be precluded from suing the government. So 
the government has carved out a rather very specific 
area of liability. Tho sovereign has consented to be 
sued, but only on its terms. 

Another interesting and crucial point to this suit 
against the government for copyright infringement is the 
fact that you cannot get an injunction. One of the tra- 
ditional remedies of a copyright proprietor is to stop 
the thing from happening. But what you can recover are 
your damages and the language of that statute is similar 
to the patent language and both I think harken back to 
the constitutional provision of eminent domain. In 
other words, it is practically a situation where the 
government, well it is a situation, where the government 
just as they can condemn or appropriate your land can 
appropriate copyrighted property and their liability will 
be only for damages. Now it is true, unlike the general 
eminent domain provision where experts get into court 
and argue with each other about value, that you do have 
the benefit of the so-called "statutory damage" provision 
of the copyright law. This, as many of you know, is a 
provision permitting the court to award certain fixed 
sums or sums within fixed limits oven in the -bsence of 
specific proof of dollar amount. That's a helpful Cing. 

Mr. Knox - That's something like $250. 

Mr. Latman - The range will be between $250 and 
$5000 for each infringement. There is a provision for 
even the raising of the $5000 coiling and I suppose 
there's no specific provision in 28 USC 1498 (b) dealing 
with that ceiling so that it presumably the lifting of 
the ceiling might even apply to tho government. How as 
Paul Zurkowski mentioned to me in the chat we had about 
this subject, maybe in a sense you really have got a 
compulsory license here with tho government. That's 
really exactly what you have, with the rate being fixed 
in each specific law suit by the Court of Claims. It's 
interesting to note, I guess, that with dl the clamor 
and all the effort going into the statute that there 
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have been no reported decisions; there have been no 
final adjudication under this statute in the 9 years 
since its enactment. There have been two cases to my 
knowledge commenced and both are still pending, in the 
Court of Claims. One is for the copying by the Depart- 
ment of Agriculture of certain market quotations in the 
field of eggs and dairy products and tho other is for 
photocopying by the Department of Health, Education 
and Welfare of scientific journals. Both of these cases 
are presently pending in the court. 

I may add or you may ask what you do about an in- 
junction. Are you completely powerless? In the agri- 
culture case, there is a companion action pending in 
the United States District Court for the Southern 
District of Mew York which does seek an injunction 
against the Secretary of Agriculture and his subordinates, 
not on a copyright theory (because as you recall the 
copyright infringement provisions says that the exc lu- 
sive remedy shall be in the Court of Claims against the 
government but based on a misappropriation theory under 
the old Associated Press doctrine. That case is also 
presently pending. . • 
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